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♦  No  statutory  provisions  on  the  subject 


FOREWORD 


This  is  the  fifth  of  a  series  of  memoranda  on  the  legal  aapeots  of  state  and  local 
land  management  in  the  Nojrthem  Great  Plains  States*    The  objective  of  each  report  is  to 
provide  a  brief  description  of  the  statutory  provisions  in  each  of  these  states  for  a 
single  subject,  so  as  to  fximish  a  convenient  reference  for  administrators,  technicians 
and  laymen  who  are  working  on  post-war  agricultural  problems  in  this  region*    The  previous 
memoranda  deal  with  soil  oonseinration  districts,  cooperative  gracing  associations,  rural 
coning  enabling  acts,  and  cooperative  tenure  improvements  associations*    Subsequent  memo- 
randa planned  for  this  sei>ies  will  cover  state  land  administration  and  tax-title  adminis- 
tration* 


LEGAL  PROVISIONS  FOR  TIIE  ADJ.!IKISTRATION  OF 


COUIWY-OBIED  LAND  IN  THE  NORTIiEllN  GREAT  PLAINS  STATES 


During  the  1930* s,  there  was  a  rapid  increase  in  the 
acreage  of  county-ovmed  land  in  various  sections  of  the  Great 
Pla-ins«    Most  of  this  increase  came  from  the  reversion  of 
tax- delinquent  properties.    Tax-delinquency  was  much  more 
severe  in  the  eastern  part  of  Montana  and  the  western  part 
of  the  2  Dakotas  than  in  other  parts  of  the  region.  These 
are  the  states  vrhere  county  land  administration  has  been  an 
important  problem. 

In  the  spring  of  1937,  Montana  counties  ovmed  3,300,000 
acres,  most  of  which  had  been  acquired  by  tax  deed.    In  ad- 
dition, there  v,rere  4,500,000  acres  which  had  been  delinquent 
for  5  years  or  more  and  were  subject  to  tax  deed.    In  December 
of  1939,  North  Dakota  counties  held  2,200,000  acres,-  98  per- 
cent of  which  had 'been  acquired  by  tax  deed.    There  v/ere  also 
7,200,000  acres  which  had  been  delinquent  continously  for  5 
years  or  more  and  were  apparently/-  headed  for  county  ownership. 
At  the  end  of  1937,  South  Dakota  counties  ovmed  1,700,000 
acres,  74  percent  of  which  had  been  acquired  by  tax  deed  and 
24  percent  by  foreclosure  of  school  fund  loan  mortgages.  At 
the  same  time,  there  vrere  6,100,000  acres  which    were  subject 
to  tax  deed  and  300,000  acres  on  which  school  fund  loan  mort- 
gages were  subject  to  foreclosure.    At  the  other  extreme, 
Kansas  and  Nebraska  counties  have  o^med  practically  no  real 
estate  except  for  small  acreages  in  public  use,  although  there 
has  been  considerable  tax  delinquency  at  times.    Colorado  and 
VJyoming  counties  have  taken  tax  deed  to  relatively  small  acre-- 
ages  compared  with  the  counties  in  the  3  northern  states. 

Tax  delinquency  apparently  reached  the  peak  in  most 
counties  by  1939.    Since  then,  a  combination  of  favorable 
weather  conditions,  good  prices  and  termination  of  tax  mora- 
toria  has  resulted  in  a  large  volume  of  tax  redemptions  and 
county  land  sales.    Some  counties  have  liquidated  practically 
all  of  their  tax-deed  holdings  and  tax  delinquency  every- 
v;here  has  ceased  to  be  an  acute  problem. 

This  does  not  mean,  however,  that  the  county-land  problem 
has  been  solved.    The  basic  causes  of  tax  delinquency  and 
county  ovmership  axe  still  present,  including  fluctuating  in- 
come, high  tax  charges  compared  with,  the  long-time  earning 
capacity  of  the  land,  absentee  and  speculative  ovmership, 
maladjustments  in  land  use,  and  the  fact  that  legal  control 
does  not  guarantee  actual  control  in. range  areas..  Serious 
tax  delinquency  and  an  increase  in  county  ovmership  can  be 
expected  to  occur  in  the    next  prolonged  period  of  drought 
and  lovr  farm  income. 


Historically,  tax-reversion  laws  v/ere  predicated  upon  the 
assunption  that  very  little  land  rrould  revert  "to  the  counties 
and  that  what  little  land  did  revert  would  be  resold  rapidly 
to  private  ovmers.    These  assumptions  were  proved  to  erroneous 
by  the  rapid  increase  in  tax  delinquency'  during  the  19oO's. 
Legislatures,  faced  v/ith  acute  problems  for  v/hich  there  was 
no  precedence,  had  to  experiment.    Laws  were  adopted  at  one 
session  only  to  be  amended  and  reamended  at  subsequent  ses- 
sions as  weaknesses  and  loopholes  became  apparent.  Almost 
complete  reversal  of  legislative  policy  resulted  in  some' 
states.    Statutory  provisions  have  become  more  and  more  comp- 
licated'; in  some"  cases  there  are  2  or  more  separate  and  seem- 
ingly conflicting  lavrs  on  the  same  subject • 

To  facilitate  the  discussion  of  various  legal  provisions, 
county-o^ ned  land  may  be  classed  into  3  categories  according 
to  method  of  acquisition,  as  follov.''s« 

(1)  'By  gift  or  purchase  for  public  use.-  Real 
estate  'in  this  cs:tef,ory  includes  sites  for  court- 
houses, parks,  'podr  farms,  fair  grounds  and  other 
property  necessary  for  the  conduct  of  the  county*s 
business.    Although  sales  and  leases  of  public-use 
property  "are  not  cornirion,  a  discussion  of  the  legal 
provisions  for  administering  this  t^^e  of  property 

is  included  because  the  lav's  v/hich  relate  specifically 
to  other  types  of  property  are,  in  reality,  excep- 
tions to  these  general  provisions*       •*  • 

(2)  By  tax-reversion  procedures .-  This  category 
contains  by -far  the  largest  acreage  of  county  land 
in. all  states  except  Kansas  and  Nebraska.    It  includes 
lands  acquired  by  judicial  foreclosure  of  tax  liens 

as  well  as  those  acquired  by  adminifitrative  tax 
deeds. 

(3)  By  foreclosure  or  satisfaction  of  farm  mort- 
ga^es  and  other  liens This  type  of  county  ovmership 
is  found  only  in  South  Dakota,  where  about  one-fourth 
of  the  county  acquisitions  have  been  of  this  type* 

ABiaNISTiUTION  OF  COUNTY-OVn^D  LAND  III  COLORADO 


Administrative  Organization 

Authority  of  county  board.-  A  county  in  Colorado 
has  the  power  ^'tc  purchase  and  hold  real  and  personal  estate 
for  the  use  of  the  county,  and  lands  sold  for  taxes,  as  pro- 
vided by  lav/  ...  To  sell  and  convey  any  real  or  personal 


estate  o%vned  by  the  county,  and  make  such  order  respecting 
the  same  as  may  be  deemed  conducive  to  the  interests  of  the 
inhabitants  •  ♦  .  To  make  all  contracts  and  to  do  all  other 
acts  in  relation  to  the  property  and  concerns  necessary  to 
the  exercise  of  its  corporate  or  administrative  pov;ers." 
(Sec-  1,  Ch.  45,  C.S.A.  193  5)     These  broad  corporate  por/ers 
are  exercised  by  the  board  of  county  commissioners •     (Sec.  3 
and  Sec.  25,  Ch.  45,  C.S.A.  1935) 

■Administrative  officials Colorado  statutes,  unlike 
those  of  some  states,  do  not  specif 3^  very  many  duties  for 
adrainistrative  officals  in  connection  vdth  county-land  man- 
agement.    The  board  of  counter  commissioners  is  responsible 
for  even  the  details  of  sale  and  lease  procedure.    One  ex- 
ception to  this  rule  is  that  the  appraisals  of  tax-deed 
tracts  prior  to  sale  must  be  made  by  the  county  assessor. 
The  county  treasurer,  of  course,  must  issue  receipts  for 
income  received  from  land  sales  and  leases  and  must  keep  the 
financial  records.    The  county  clerk  is  ex  officio  clerk 
of  the  county  board  and,  as  such,  probably  handles  many  of 
the  details  at  the  behest  of  the  county  board,  although  he 
performs  no  statutory  functions  in  his  capacity  as  an  in- 
dependent elected  official.    There  are  no  statutory  pro- 
visions for  employment  of  county-land  managers  or  agents. 

pub lie -Use  Property 

Sale  of  public-use  property.-  There  are  no  statutory 
requirements'  for  sale  of  public-use  property.    Apparently, the 
board  of  county  commissioners  is  free,  under  its  general  pov'er 
to  dispose  of  such  property  as  it  sees  fit.    Furthermore,  no 
cases  have  been  found  wliich  construe  directly  the  commission- 
ers* power  to  sell  public-use  property.    The  nearest  the 
Supreme  Court  has  come  to  ruling  on  sucli  povrers  is  a  case 
in  which  the  plaintiff  had  granted  land  to  the  county  for 
the  courthouse  site,  part  of  the  consideration  being  a  con- 
tract signed  by  the  county  commissioners  that  the  location 
of  the  courthouse  would  never  be  changed*    "'Mien  a  subsequent 
board  of  county  commissioners  attempted  to  build  a  nevr  court- 
house on  another  site,  the  Court  ruled  that  they  could  not 
be  enjoiAed  from  so  doing.    "The  povrers  conferred  upon  a 
county  ai'e  to  be  exercised  by  a  board  of  county  commission- 
ers ...  These  powers,  it  is  evident  and  unquestion,  are 
to  be  used  in  such  manner  as  would  best  subserve  the  in- 
terests of  the  citizens  of  the  county,  of  which  the  county 
commissioners  are  simply  the  representatives.    The  commis- 
sioners are  the  governing  body,  and  by  the  statute  are 
clothed  \vith  full  authority  to  make  all  contracts  v-rhich 
are  essential  to  the  management  of  the  county  affairs;  but 
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they  are  not  clothed  vdth  the  authority  to  barter  away  in 
perpetuity  the  rights  and  interests  of  the  public,  whatever 
may  bo  their  :DOwer  as  to  discretionary  actSi'*     (C^olburn  v. 
Be  ard  of  Con'rs.  of  .  El  Paso  County,  et  al«,  1?  Colo.:  App. 
90,  61  P.   241^  at  243)    This  ruling  implies  that  elthou^h 
the  board  has  broad  authority  with  respect  to  county  prop*- 
erty,  the  yardstick  to  raeasure  the  extent  of  this  povrer  in. 
any  particular  instance  is  vhether  the  interests  of  the  gen- 
eral public  lire  being  subserved. 

T'lpposition  of  proce eds  from  sales  and  leases."  In  the 
absence  of  statutory  provisions,  lease  and  sale  receipts 
probably  vrould  be  credited  the  general  county  revenue  fund. 

Tax-Reverted  Land 

Counties  in  Colorado  may  acquire  tax-reverted  land  only 
by  administrative  tax  deed.    Upon 'obtaining  a  tax  deed,  the 
board  of  county    commissioners  must  list  such  property  as 
being  for  sale  and  must  post  this  notice  in  the  courthouse. 
The  board  may,  if  it  vashes,  prosecute  action  to  quiet  title 
to  tax-deed  land.    The  board  is  empovrered  to  make  essential 
repairs  to  tax-deed  property  and  to  pay  fire  insurance  prem- 
iums for  the  protection  of  such  property.    These  expenditures 
are  made  from  the  ordinary  county/  revenue  fund.     (See.  211(a), 
Ch.  142,  C.S.A.  1935,  as  amended  by  Sec.  1,  Ch.  192,  S.L. 
1941)    There  are  no  limitations,  on  the  am.ount  that  the  board 
may  expend  for  maintenance,  repairs  and  insurance  on  any 
tract.     •  •-  • 

Class'if  ication  and 'appraisal ..-  Although  tax-deed  land 
held  by  the  county  is  exempt  from  taxation,  the  county  asses- 
sor annually  appraises  each  tract  in  the  same  manner  as  he 
assesses  taxable  land.    Ke  also  computes  the  amount  of  taxes 
and  special  assessments  r^hich  i^'ould  have  been  extended 
afcainst  each  tract  if  it  were  on  the  tax  roll  instead  of 
being  nontaxable.    The  assessor  furnishes  the  board  of 
county  commissioners  vdth  a  list  of  all  county  tracts  v/hich 
shov;s  'the  appraised  value  and  the  hypothetical  annual  tax 
on  each.     (Sec.  2(a),  Ch.  192,  S.L.  1941,  v/hich  repeats, 
almost  r;ord  for  v/ord  v:ithout  specifically  amending.  Sec. 
2,  Ch.  144,  S.L.  1939)    The  statutes  do  not  require  tax- 
deed  land  to  be  classified  prior  to  sale  or  lease.    All  par- 
cels of  taxable  land  are  classified  by  the  county  assessor 
according  to  use  suitability..    In  counties  where  these  as- 
sessment classifications  are  reasonably  accurate,  the  county 
board  could  use  them  in  advertising ii-acts  for  sale  or  lease 
and  in  determining  minimum  sales  prices  and  lease  rates. 
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Sale  of  tax-reverted  land.-  All    sales  of  county  tax-deed 
land  must  be  at  public  auction  after  notice  of  sale.  The 
notice  must  be  posted  in  a  conspicuous  place  in  the  courthouse 
at  least  30  days  prior  to  sale  date  and  must  also  be  advertised 
in  2  issues  of  a  nevrspaper  of  [general  circulation  in  the  county, 
the  first  during;  the  period  20  to  30  days  prior  to  sale  dr.te 
and  the  second;  during:  the  period  5  to  15  days  prior  to  sale 
date.    The  notice  of  sale  must  reserve  the  right  on  the  part  of 
the  board  of  county  commissioners  to  reject  any  or  all  bids 
which  are  less  than  the  appraised  value  as  fixed  by  the  county 
assessor.    Presumably,  the  board  has  the  right  to  select  what- 
ever tracts  it  v.'ishes  to  be  advertised  for  sale,  although  any 
person  may  force  the  board  to,  offer  a  particular  tract  for  sale 
by  submitting  a  vrritten  application  and  depositing  v/ith  the 
board  the  cost  of  advertising.    The  board  has  the  sole  pov/er 
to  determine  the  terms  of  sale.    There  are  no  statutory  require- 
ments as  to  amount  of  down  payment,  period  of  sale  contracts, 
or  interest  rates.    V.o  deed  may  be  issued  until  the  purchaser 
ha£  paid  the  entire  amount  of  the  purchase  price.    The  determi- 
nation of  the  lots  and  parcels  in  vrhich  the  land  is  to  be  of- 
fered for  sale  likewise  rests  vdth  the  cor.imissioners •     In  fact, 
they  cannot  be  forced  to  divide  a  tract  even  in  the  case  of  a 
requested  sale  upon  v/ritten  application,  although  they  may 
permit  such  division  if  they  deem  it  advisable,     (Sec,  2(d), 
Ch.  192,  S.L.  1941,  as  amended  by  Sec.  2,  Ch.  165,  S.L.  1943) 

•The  statutes  are  not  clear  as  to  the  minimum  sales  price 
for  county  tax-deed  land.    A  1939  law  \/hich  has  not  been  spe- 
cifically repealed  provides:     "Vihenever  such  real  estate  so 
conveyed  to  the  county  shall  be  sold  by  the  Board  of  County 
Coroiissioners  of  cuch  county,  it  shall  be  sold  to  the  hirhest 
and  best  bidder  for  cash  in  hand,  but  the  amount  of  the  bid  shall 
not  be  less  than  one-third  of  the  appraised  value  thus  fixed 
by  the  county  assessor  for  the  year  the  sale  is  made."  (See. 
2,  Ch.  144,  S.L,  1939)    The  1943  act  statesj     "All  such  notices 
(of  sale)  shall  reserve  the  right  upon  the  part  of  the  Board 
of  County  Comjnissioners  to  reject  any  or  all  bids  vmich  are 
less  than  the  appraised  value  thus  fixed  by  the  county  asses- 
sor for  the  year  in  which  the  sale  is  made.     Such  real  estate 
may  be  sold  at  public  sale  v-hen  and  if  the  board  of  county  com- 
missioners receives  a  bid  for  lots  or  parcels  ?7hich  in  the 
discretion  of  the  Board  of  County,  ComiTiiss ioners  is  a  sufficient 
purchase  price  and  such  real  estate  may  be  sold  in  such  lots 
and  upon  such  terms  of  payment  as  the  Board  of  County  Cor.Tmis- 
sioners  shall  deem  acceptable  but  no  deed  shall  be  issued  un- 
til the  purchaser  shall  have  made  pa^'inent  in  full."     (Sec.  2(d), 
Ch.  192,  S.L.  1941,  as  amended  by  Sec.  2,  Ch,  165,  S.L.  1943) 

If  these  2  laws  are  construed-  together,  the  follovdnc 
v;ould  seem  to  be  the  most  reasonable  interpretation:     (l)  Sales 


do  not  necessarily  have  to  be  for 'cash,  because- the  board 
can  sell  on  terns;  (2)  no  sale  can  be  made  for  less  than  one- 
third  the  appraised  price  determined  by  the  county  assessor, 
i.e.,  the  board  must  reject  the  highest  bid  if  it  is  less 
than  one -third  of  the  appraised  value;   (3)  it  is  optional 
vdth  the  board  'A'hether  it  T;ill  reject  any  bid  that  is  less 
than  the  appraised  value  and  more  than  one-third  of  the  ap- 
praised value;  ry/id  (4)  the  board  must  accept  the  highest  bid 
offered  if  it  exceeds  the  appraised  value  and  complies  with 
the  established  terms  of  sale« 

Agriculturg.l  and  gra-.ing  leases      The  first  lav/  which 
specifically  authorized  county  commissioners  to  lease  tax- 
deed  land  v/as  adopted  in  1939*    "T^enever ,  such'  real  estate  is 
leased  by  the  Board  of  County  Commissioners  of  such  county, 
it  shall  be  leased  for  the  best  cash  rental  obtainable  con- 
sidering the  condition  and  location  of  such  real  estate,  in 
the  discretion  of  the  Board  of  County  Com[missioners;  provided, 
said  leasing  shall  be  for  grazing,  oil  and  gas  production, 
and  mining  uses  only,"     (Sec,  2,  Ch.  144,  S.L.  1939)  The 
1941  law,  which  supercedes  the  1939  lav;  vdthout  specifically 
repealing  it,  provides;  ""^enever  such  real  estate  is  leased 
by  the  board  of  county  commissioners  of  such  county,  it  shall 
be  leased  for  the  best  cash  rental  obtainable,  considering  the 
condition  and  location  of  such  real  estate,  in  the  discretion 
of  the  board  of  county  commissioners;  provided,  no  lease  shall 
be  for  a  period  exceeding  five  years."     (Sec»  2(c),  Ch.  192, 
S,L.  1941)    The  I'^ording  of  both  of  these  'laws  is  such  that  . 
crop-share  leases  probably  are  not  permitted.    In  fact,  the 
1939  act  implied  that  tax-deed  land  could  not  be  leased  for 
farming  purposes  at  all,  even  on  a  cash  rental  basis. 

The  1941  act  provides  that,  "the  rental  or  lease  fee  for 
any  ^^ar  shall  not  be  less  than  the  real  property  tax  last 
assessed  against  the  property  except  vrheii  said  real  property 
is  being  used  for  soil  conservation  purposes  in  a  duly  and 
lavtfull^r  organized  soil  conservation  district*"    (Sec.  2(b), 
Ch.  192,  S.L.  1941)    This  section  v;as  amended  in  1943,,  hov/- 
ever,  in  such  a  way  that  there  are  now  no  minimum  lease  rates. 
(Set;.  1,  Ch.  165,  S.L.  1943)    Apparently,  lease  rates  are  to 
be  determined  by  negotiation  betv/een  the  board  of  county  com- 
missioners and  the  individual  operators.    There  are  no  require 
ments  for  sealed  bids  or  lease  auctions.    Furthermore,  it 
does  not  appear  that  land  must  be  leased  subject  to  sale,  as 
is  the  case  in  some  stctes,  although  undoubtedly  the  board 
may,  if  it  v/ishes,  insert  a  sale  clause  in  any  lease. 

Leases  for  residence  purposes There  are  no  special  pro- 
cedure for  lease  of  residence  properties.    The  general  laws 
for  leased of  tax-deed  land,  described  previously  in  the  sec- 
tion devoted  to  agricultural  and  grazing  leases,  are  probably 


broad  enough  to  cover  residence  leases.    Since  no  mention  is 
made  as  to  how  rentals  are  to  be  paid,  month-to-month  leases 
probably  are  permissable.    Residence  leases,  cf  course,  v;ould 
be  subject  to  the  5-year  limitation  as  to  term. 

Mininf^  and  drilling  leases      The  1939  lease  lav;,  v^hich 
has  never  been  repealed,  specifically  mentions  mining  and 
drilling  leases.    No  special  procedure  is  established  by  lav; 
for  such  leases  and  apparently  the  county  board  is  left  free 
to  determine  lease  rates,  royalties,  provisions  for  compen- 
sating agricultural  lessees  of  the  same  tracts  for  disturbance, 
the  amount  of  bond  or  other  security  to  guarantee  payment  of 
royalties  and  vrhatever  stipulations  are  desirable  for  pro- 
tecting the  county's  interests.    Mining  and  drilling  lessees 
usually  demand  leases  having  an  indefinite  lease  term  to  run 
as  long  as  production  in  commercial  quantity  prevails  after 
an  initial  tern  of  5  to  10    years.    ".Taether  this  conflicts 
with  the  5-year  limitation  on  lease  terms  established  by  the 
tax-deed  laws  is  a  matter  for  the  Court  to  decide.     It  is 
conceivable  that  the  Court  v;puld  hold  the  standard  mining 
and  drilling  leases  for  indefinite  periods  to  be  in  the  pub- 
lic interest  ance. few  leases  would  be  obtained  for  county 
land  if  lease  periods  v;ere  limited  to  5  years. 

Use  of  tax-reverted  land  for  public  purposes The  board 
of,  county~oiTimissioners  may  "decline  and  refuse  to  offer  for. 
sale  any  lots  or  parcels  as  may  be  necessary  or  useful  for 
the  ordinary  functions,  of  county  goverranent." -  (Sec.  2(d), 
Ch.  192,  S.L-  1941,  as  amended  by  Sec.  2,  Ch.  165,  S.L.  1943) 
Apparently  the  county  does  not  have  to  reimburse  other  gov- 
ernmental units  for  their  interest  in  the  delinquent  taxes 
on  which  the  tax  deed  is  based;  at  least,. no  mention  of  this 
is  made  in  the  statutes. 

Disposition  of  proceeds  from  sales  and  leases The  pro- 
ceeds from  sale,  lease  or  other  disposition  of  county  tax- 
deed  land  are  applied  as  pa^^nent  of  all  unpaid  taxes  accrued 
against  the  property'  up  to  the  time  tax  deed  v;as  issued  to 
the  county  and  any  excess  is  credited  to  the  ordinary  county 
revenue  fund.     (Sec.  3,  Ch.  142,  S.L.  1941)    Prior  to  the 
adoption  of  this  law,  the  proceeds  from  the  sale  and  lease  of 
each  tract  were  distributed  to  the  various  funds  of  all  tax- 
ing ^iur is  dictions  in  the  same  ratio  as  if  the  proceeds  vrere 
taxes  and  special  assessments  for  the  current  ^'■ear.  Under 
the  nevr  system,  a  greater  percentage  of  the  proceeds  are 
credited  to  the  county  revehue  fund,'  v/hich  offsets  to  some 
extent  the  county's  out-of-pocket  costs  for  managenent  of 
the  land. 


ADHIinSTRATION  OF  COUIWY  Om^D  LkllD  IN  ICAIISAS 


Kansas  counties  as  a  rule  do  not  hold  much  real  estate 
because  they  have  never  engaged  in  farm  mortgage  credit  op- 
erations and  prior  to  1941,  they  vrere  required  by  lar  to 
sell  tax-deed  land  as  fast  as  they  acquired  title*  Accord- 
ing to  the  1941  and  1943  amendments  to  the  tax- delinquency 
laws,  if  the  highest  bid  received  at  the  tax-foreclosure 
sale  does  not  equal  the  total  tax  lien  against  a  tract,  the 
sheriff  must  bid  in  the  name  of  the  county  vrhatever  amount 
is  ordered  by  the  board  of  county  commissioners.  Eventually, 
s,ome  county-oxvned  land  may  result  from  this  provision. 

AdministrativQ  Organization 

Authority  of  county  board.-  Amon^:^  the  general  corporate 
powers  of  thf^  county  is  the  authority  "to  purchase  and  hold 
real  and  personal  estate  for  tlie  use  of  the  county,  and  lands 
sold  for  taxes  as  provided  by  ia^v  .  •  •  to  sell  and  convey 
any  real  and  personal  estate  ovmed  by  the  county  and  make  such 
order  respecting  the  same  as  may  be  deemed  conducive  to  the 
interest  of  the  inhabitants  .  .  •  to  make  all . contracts  and 
do  all  otlier  acts  in  relation  to  the  property  and  concerns 
of  the  county  necessary  to  the  exercise  of  its  corporate  or 
administrative  powers."     (See.  19-101  and  Sec  19-103,  G,S.K« 
1935)    These  broad  powers  are.,  exercised  by  the  board  of 
county  com^-dssioners .     (Sec.  19-212,  G.S.K.  1935) 

Administrative  officials The  statutes  make  the  board 
of  county  commissioners  responsible  for  even  the  details  con- 
nected with  the  sale  and  lease  of  county  land.     In  only  a  few 
instances  do  administrative  officials  have  specific  statutory 
duties  to  perform.    The  county  treasurer,  for  example,  must 
issue  receipts  for  rentals  paid  and  must  keep  the  financial 
records.    The  county  clerk  must  prepare  the  deeds  and  lease 
contracts.    The  actual  negotiation  of  sales  and  leases,  how- 
ever, rests  with-  the  county  board.    The  county  clerk  probably 
performs  many  of  the  details  in  his  capacity  as  clerk  of  the 
board  and  upon  order  of  the  board,  even  though  he  has  few 
specific  statutory  duties.    There  are  no  statutory  provisions 
for  a  county  land,  manager  or  agent. 

»  * 

Public-Use  Property 

Sale  of  public-usG  property.-  County  property,  both 
real  and  personal,  v^diich  is  valued  at  less  than  v500  may  be 


sold  or  disposed  of  as  the  majority  of  the  county  commissioner 
sees  fit.    Property  valued  between  i^500  and  C>5,000  may  be 'sold 
or  disposed  of  except  upon  the  unanimous  vote  of  the  county 
commissioners  and  upon  20  days'   published  notice  of  the  time, 
place  and  conditions  of  proposed  sale  or  disposal*  County 
property  valued  in  excess  of  4>5,000  may  not  be  sold  unless 
the  disposal  is  approved  by  a  majority,  of  the  electors  veto- 
ing on  the  question  at  a  general  or  special  election.    If  the 
election  carries,  20  days'  published  notice  of  the  time, 
place  and  conditions  of  the  sale  must  be  given-.    Sale  is  to 
the  highest  bidder  for  cash  or  county  indebtedness.  (Sec* 
19-211,  G.S.IC.  1935) 

Agricultural  and  grazing  leases      There  are  no  specific 
sta,  utory  provisions  for  agricultural  arid  grazing  leases  on 
public-use  property.    In  some  cases,  special  laws  authorize 
the  board  of  county  commissioners  to  lease  public-use  prop- 
erty no  longer  needed  in  the  conduct  of.  the  county's  business. 
For  example,  the  site  and  building  formerly  used  for  court- 
house purposes  may  be  exchanged  for  land  to  be  used  as  a  fair 
grounds  and  "^he  lands  so  acquired  may  be  leased  to  any  indi- 
vidual or  corporation  for  fairs,  races,  circuses  and  other 
exhibitions.    The  lease  period  may  not  extend  beyond  the 
date  on  v-hich  any  commissioners'  term  of  of f ice' expires .  (Sec 
19-1544  to  Sec.  19-1647,  G.S.K.  1935)     In  most  cases,  how- 
ever,' the  authority  for  leasing  public-use  property  must  be 
found  undei*  the  general  corporate  power's  exercised  by  this 
county  "board. 

Mining  and  drilling  leases »-  The  board  of  county  com- 
missioners is  authorized  to  lease  lands  or.Tied  by  the  county 
in  fee  simple  for  the  production,  of  oil,  gas  or  minerals.  ' 
'•^he  board  must  advertise  for  competitive  bids  in  the  official 
county  newspaper.    The  bids  are  opened  publicly  on  the  ap- 
pointed day  and  the  lease  is  av/arded  on  the  basis  of  the  bids, 
although  the  board  may  reject  any  or  all  bids.    The  term  of 
any  lease  is  limited  to  5  yfears  or  as  long  thereafter  as  oil, 
gas  or  mineral  is  produced  in  paying  quantities.    The  lease 
must  be  executed  on  the  usual  standard  lease  form  customar- 
ily used  in  the  vicinity  and  most  contain  the  usual  provisions 
including  the  "annual  delay  rental"  paragraph.    The  county 
must  reserve  a  royalty  of  at  least  12'g-  percent  of  the  produc- 
tion.'   The  occupany  of  the  land  for  mining  or  drilling  pur- 
poses must  not  interfere  mritorially  vrith  the  purpose  for 
which  the  county  uses  the  land.     (See.  19-110  to  Sec.  19-113, 
1941  Cum.  Supp.  G.S.K.  1935)  .  . 

Disposition  of;  proceeds  from  sales  and  leases The  pro- 
cepds  from  .uining  and  drilling,  leases  are  credited  to  the 
county  genera^  fund.,    ^Sec.  19-113,.  1941  Cum.  Supp.  G.S.K. 
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1935)     In  the  absence  of  any  statutory  provisions  to  the  con- 
trary, it  vrould  seem  that  proceeds  from  other  types  of  leases 
and  sales  of  public-use  land  should  likewise  be  credited  to 
the  county  general  fund. 

Tax-Reverted  Land 


Classification  and  appraisal »-  The  1941  tax- delinquency 
lav;  required  the  county  assessor  to  appraise  each  tract  of 
tax-reverted  land  v/ithin  90  days  after  the  county  acquired 
title  at  the  foreclosure  sale.    This  provision  vias  repealed 
in  1943  and  there  are  nov/  no  require:.aents  for  classification 
or  appraisal.     (Sec.  79-2804e,  1941  Cum.  Supp,  G.S.K.  1935, 
v/hich  v;as  repealed  by  Ch.  302,  S.L.  1943) 

Sale  of  tax-reverted  land.-  The  board  of  county  commis- 
sioners  ma'J/^sell  tax-forec losure  land  at  public  or  private 
sale  for  cash,  the  minimum  price  bein.r^  the  original  amount 
of  the  tax  lien  and  costs,  plus  6  percent  interest  per  annum, 
plus  all  subsequent  taxes  and  special  assessments  not  included 
in  the  foreclosure  action  and  plus  costs  of  sale.    If  any 
land  remains  unsold  after  6  r.ionths  from  the  date  of  the  fore- 
closure sale,  the  board  may  reduce  the  asking:  price  to  v/hat- 
ever  it  believes  is  the  market  value  of  the  land.     (See.  79- 
2804f,  1941  Cum..  Supp.  G.S.K.  1935,  as  amended  b-  Sec.  5,  Ch. 
302,  S.L.  1943)  l/    Unlike  the  lav/s  of  many  other  states,  the 
Kansas  statutues  do  not  permit  sale  of  tax-reverted  land  on 
terms  or  by  contract  for  deed. 

Agricultural  and  grazing  leases .-  Formerly,  the  board 
of  county  commissioners  could  take  possession  of  delinquent 
real  estate  prior  to  taking  tax  deed  if  they  had  held  tax 
certificates  agednst  the  property  for  3  years  or  more.  The 
board  could  make  1-year  leases  on  such  land  and  apply  the  ren- 
tal to  the  taxes  aginst  the  property.    This  provision  v/as  re- 
pealed by  the  1941  amendment.    Under  the  nevi  lav/,  the  board 
mSiY  lease  only  tax-foreclosure  land  "vvhich  it  has  been  unable 
to  sell.    Leases  are  limited  to  a  term  of  1  year,  but  the 
wording  used  in  the  section  implies  that  annual  reno\vable 
leases,  subject  to  sale  of  the  land  at  1-ycar  intervals,  might 
bo  legal.    The  lessee  pays  the  rent  to  the  county  treasurer 
and  the  county  clork  issues  a  v/ritten  lease,  signed  by  the 


l/    The  constitutionality  of  this  •section,  as  vVell  as  the  rest 
of  the  1941  law  which  provided  for  judicial  foreclosure  and 
sale  of  tax-delinquent  real  estate,  v;as  uphold  in  State  v. 
IJyandotte  County  Comm»rs*,  154  iW.  222,  117  P.  2d  591  (1942). 
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the  chairman  of  the  count;^  board  and  attested  by  the  county 
clerk.     (Sec.  79-2706  and  Sec.  79-2707,  1941  Cum.  Supp. 
G.S.X.  1935) 

Leases  for  residence  purposes Residence  leases  would 
have  to  be  made  according  to  the  same  statutory*  procedure 
as  that  outlined  for  agricultural  and  grazing  leases.  Inas- 
much as  there  are  no  statutor^^  requirements  for  method  of 
payinr:  rentals,  month-to-month  leases  are  probably  legal. 

Mining  and  drilling'  leases.-  There  are  no  special  laws 
for  mining  and  drilling  leases  on  tax-reverted  land.  Fur- 
thermore, tax-reverted  land  is  not  specifically  mentioned  in 
the  law  for  mining  and  drilling  leases  described  previously 
in  the  section  on  public-use  property.    It  is  questionable 
whether  the  legislature  intended  that  tax-reverted  land  should 
be  included,  because  the  royalties  are  credited  to  the  county 
general  fund  with  no  provision  for  apportionment  among  gov- 
ernmental units  having  an  interest  in  the  tax  lien. 

Use  of  tax-reverted  land  for  public  purposes If  the 
county  board  wishes  to  hold  a  tract  of  tax-foreclosure  land 
permanently  in  county  o'-mership  for  public  uses,  it  must  im- 
mediately reimburse  all  other  taxing  units  for  their  inter- 
est in  the  property,     (See.  79-2805,  1941  Cum.  Supp.  G.S.K. 
1935,  as  amended  by  Sec.  6,  Oh.  302,  S.L.  1943) 

Disposition  of  proceeds  from  sales  and  leases The  pro- 
ceeds from  the  sale  of  each  tract  of  tax-f9reclosure  land  are 
prorated  to  the  various  funds  of  each  taxing  unit  having  an 
interest  in  the  tax  lien.     If  such  proceeds  are  either  more 
or  less  than  the  total  tax  lien  and  costs  at  time  of  fore- 
closure action  plus  subsequent  taxes,  special  assessments  and 
interest  up  to  the  time  of  sale,  the  proceeds  are  apportioned 
as  folloY/sj     (l)  pa^anent  of  the  costs  of  the  foreclosure  action 
and  costs  of  advertising,  commissions  and  other  costs  of  sale; 
and  (2)  the  balance  is  prorated  to  the  various  funds  according 
to  the  interests  of  each  in  the  foreclosed  tax  lien  and  sub- 
sequent taxes  and  special  assessments*    The  county  treasurer 
cancels  all  taxes  not  covered  by  the  proceeds  of  sale.  (See. 
79-2805,  1941'CT-xm.  Supp.  G.S.K.  1935,  as  amended  by  Sec.  6, 
Ch.  302,  S.L.  1943)  ' 

The  rentals  from  each  tract  are  apportioned  as  followss 
(l)  An  amount  equivalent  to  the  cost  of  leasing  the  tract 
and  collecting  the  rentals  is  credited  to  the  county  general 
fund,  and  (2)  the  balance  is  apportioned  to  the  funds  of  each 
taxing:  unit  which  has  an  "interest  in  the  delinquent  taxes 
according  to  the  interest  of  each  and  beginninr,  v;ith  the  year 
of  the  earliest  delinquency.     (Sec.  79-2708,  1941  Cum.  Supp. 
G.S.K.  1935,  as  amended  by  Sec.  1,  Ch.  302,  S.L.  1943) 
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ADMINISTI?ATIOn  OF  COUilTY-Ol^IED  LAIIB  IN  MOI^AHA 

Administrative  Organization 

Authority  of  county  board* ~    Among  the  corporate  powers 
of  a  county  is  the  authority  to  purchase  and  hold  lands  v.dth- 
in    its  boundaries,  to  make  contracts  and  to  make  orders  for 
the  disposition  or  use  of  its  property  as  the  interests  of 
its  inliabitants  require.     (Sec,  4444,  K.C.Ii.  1935)     These  cor- 
porate pov/ers  are  usually  exercised  by  the  board  of  county 
commissioners,  which  is  designated  the  chief  executive  author- 
ity of  the  county*    Unless  there  are  specific  statutory  pro- 
visions to  the  contrary,  the  county  board  has  general  super- 
vision over  county    property  and  management  of  the  county's 
business.     (Sec.  4465.21  and  Sec.  4465.24,  R.C.IL  1935) 

An  act  of  the  1933  legislature  established  a  department 
in  each  county  knoY/n  as  the  "county  land  advisory  board," 
T/hich  is  composed  of  the  state  senator,  1  of  the  state  rep-  , 
resentatives ,  and  3  resident  taxpa^/ers  appointed  by  the  dis- 
trict judge  for  a  term  of  6  years  each.    The  members  serve 
v;ithout  pay  and  are  supposed  to  meet  at-  least  once  a  month 
and  more  often  if  necessary*    The  principal  duty  of  the  county 
land  advisory  board,  as  its  name  sug?.ests,  is  to  act  in  an 
advisory  capacity  to  the  board  of  county/-  commissioners  "in 
the  direction,  control,  care,  management,  appraisal,  lease, 
sale,  exchange,  and  disposition  of  all  lands;  when  so  re- 
quested by  said  board  of  county  conmissioners ."     In  addition, 
the  advisory  board  is  to  make  recommendation  for  land  classi- 
fications and  appraisal,  to  cooperate  with  the  board  of  county 
com-aissioners  in  the  establishment  of  grazing  districts  and 
to  assist  the  board  of  county  cor.imissioners  in  the  exchange 
of  land.     (Sec,  4573.1  to  Sec.  4573.9,  R.C.H.  1935) 

I'Ot  much  is  knovm  about  the  activities  of  the  county  land 
advisory  boards,  except  that  their  services  have  not  been 
utilized  by  boards  of  county  commissioners  to  the  extent  an- 
ticipated by  the  framers  of  the  act.'    In  fact,  many  advisory 
boards  have  practically  ceased  to  function.     In  some  counties, 
the  agricultural  planning  committees  apparently  liave  taken 
over-the  function  of  the  advisory  boards.     It  is  significant 
that  the  1941  lease  and  sale  lav/  authorizes  county  commissioners 
to  observe  recommendations  of  county  agricultural  planning  com- 
mittees, but  makes  no  mention  of  county  land  advisory  boards. 

Adrainistrative  officials The  statutes  do  not  specify 
very  many  dutfes  for  administrative  officials  v/ith  respect  to 
county-land  managem.ent.    The  board  of  county  commissioners  is 
responsible  for  even  the  details  of  conducting  auctions  and 


negotiating  private  sales  and  leases.    Although  the  county 
clerl:  and  recorder  actually  performs  much  of  the  details,  it 
vrould  seem  that  he  acts  in  his  capacity  as  ex  officio  clerk 
of  the  county  board  rather  than  in  his  capacity  as  in  inde» 
pendent  county  official.    There  are  no  statutory  provisions 
for  appointment  of  county  land  managers  or  agents. 

Pub lie -Use  Property 

Sale  of    public*- use  property.^  The.  board  of  county  commis* 
sioners  is  empovrered  to  sell  any  real  estate  or  personal  prop- 
erty v/hich  is  not  needed  in  the  conduct  of  the  county* s  business. 
If  such  property  may  be  reasonably  valued  at  less  than  OlOO, 
the  sale  may  be  either  public  or  private*    If  the  sale  is  to 
be  public,  notice  is  given  by  posting  in  5  public  places  in 
the  county  at  least  5  days  before  date  of  sale. 

If  the  prop  rty  is  valued  at  more  than  i?100,  the  sale 
must  be  at  public  auction,  notice  of  v^hich  must  be  given  by 
advertisement  in  a  nev/spaper  published  in  the  count^-^  once  a 
vree'k  for  4  successive  v;eeks,  in  addition  to  posting  in  5  pub- 
lic places.    The  board  of  county  commissioners  must  appraise 
the  property  and  this  appraisal  must  be  given  in  the  notice. 
Any  taxpayer  v;ho  believes  the  appraisal  to  be  less  than  actual 
value  may  file  his  objections  vdth  the  board  at  any  time  prior 
to  date  of  sale.    This  automatically  vacates  the  sale  and  the 
board  must  immediately  request  the  district  judge  to  appoint 
3  disinterested  persons  to  reappraise  the  property.    The  ap- 
praisers dravf  v5  per  diem  and  actual  expenses  incurred  in  mak- 
ing the  appraisal.    The  reappraisal  is  filed  vdth  the  county 
clerk  and  recorder  and  becomes  the  basis  for  the  next  offer 
to  sell  the  property.    No  property  can  be  offered  at  public 
auction  unless  appraised  within  3  months  prior    to  sale  date, 
and  no  bid  can  be  accepted  if  it  is  less  than  90  percent  of 
the  appraisal.     If  no  acceptable  bid  is  received  at  the  pub- 
lic sale,  the  property  may  be  sold  subsequently  at  private 
sale  ■''dthout  any  further  notice,  but  the.  sale  price'  may  not 
be  less  than  90  percent  of  the  appraisal.  •  (Sec.  4465.9,  R.C.M. 
1935) 

Sale,  either  at  public  auction  or  at  a  subsequent  private 
transaction,  may  be  for  cash  or  on  such  terms  as  the  county 
board  approves.     If  on  terms,  at  least  20  percent  of  the  pur- 
chase price  must  be  paid  in  cash,  the  balance  must  be  paid 
over  a  period  of  not  more  than  5  years,  deferred  pa^.^ents  must 
bear  6  percent  interest,  and  no  deed  may  be  issued  until'  all 
interest  and  principal  have  been  paid.     (Sec.  4465.9,  R.C.M. 
1935)    Prior  to  the  amendment  of  this  law  in  1931,  sales  had 
to  be  for  cash  and  the  Supreme  Court  held  that  the  county 
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board  was  v/ithout  authority  to  sell  land  on  contract  for 
deed.     (Franzke  V.  Fergus  County,  76  Ifont.  150,  245  ?•  962) 
Although  the  lavr  novr  permits  sales  by  contracts  for  deed, 
this  case  is  still  significant  because  of  the  precedence  it 
establishes  for  strict  statutory  construction  of  the  county 
board's  authority  vdth  respect  to  county  property. 

Exchange  Vv'-ith  other  owners.-  In  case  real  estate  is  not 
sold  within  5  years  by  the  above  procedure,  the  board  of  county 
commissioners  is  empov;ered  to  trade  or  exchange  such  tracts 
for  other  land  of  equal  value  which  is  located  in  proximity  to 
the  county-owned  tracts.    (See.  4465.9,  R.C.M.  1935) 

Agricultural  and  grazing  leases^-  The  board  of  county 
commissioners  is  empo\7ered  to  lease  property,  hov/ever  acquired, 
which  is  not  needed  in  the  conduct  of  the  county's  business  and 
for  v/hich  there  is  no  immediate  sale.    As  a  rule,  such  property 
must  be  leased  subject  to  sale  and  for  terms  of  not  more  than 
3  years.    Aside  from  these  restrictions,  the  county  board  has 
wide  discretionary  powers  to  deteminc  the  use  to  which  the 
leased  property  may  be  put  and  other  terms  of  the  lease  con- 
tract,    (Sec.  4465.27,  R.C.M.  1935,  as  amended  by  Ch,  152,  S.L. 
1937) 

Leases  for  residence  purposes .-  Leases  for  residence  pur- 
poses must  be  made  under  the  same  statutory  authority  as 
agricultural  and  grazing  leases.    Inasmuch  as  there  are  no 
legal  requirements  as  to  method  of  paying  rentals,  month-to- 
month  leases  probably  are  legal. 

Mining  and  drilling  leases The  only  statute  for  min- 
ing and  drilling  leases  on  county-owned  public-use  property  per* 
tains  to  coal  mining.    The  board  of  county  comiaissioners  may 
lease  any  county  land  for  production  cf  coal.    The  term  of 
a  lease  is  limited  to  10  years  and  as  long  thereafter  as  coal 
is  mined  from  the  property  in  commercial  quantities.    The  lease 
does  not    have  to  be  subject  to  the  sale  of  the  land  and  coun- 
ty board  may  exercise  wide  discretionary  pov/ers  in  establish- 
ing lease  rates,  royalties,  and  stipulations  to  protect  the 
county's  interest.     (See.  4465.27,  R.C.M.  1935,  as  amended  by 
Ch.  152,  S.L.  1937)    "^his  la\7,  by  its  ovm.  wording  also  ap- 
plies to  tax-reverted  land. 

Dispos  ition  of  proceeds  from  sales  and  leases .-  The  pro- 
coeds  of  each  lease  are  apportioned  by  the  county  treasurer 
among  the  funds  of  all  taxing  jurisdictions  according  to  the 
tax  levies  for  the  preceding  calendar  year.     (Sec.  4465.27, 
R.C.M.  1935,  as  amended^by  Ch.  152,  S^L. '1937)    There  are  no 
statutory  provisions  for  apportionment 'of  receipts  from  sales 
and  these  probably  should  be  credited  to  the  county  general 
fund. 
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Tax-j^'everted  Land 

a  ^  mttm  mm  n  i  ■rtaiw     i  ■  cii   ■    m      ,  ,^    ^  , 

For  a  number  of  years,  the  statutes  contained-  few  special 
provisions  for  the  administration  of  tax-deed  land.    <^rior  to 
1927,  the  statutes  merely  provided  that  tax-deed  land  v/as  to 
be  sold  at  public  auction  by  the  county  commissioners  and 
that  the  sale  price  could  not  be  less  than  the  total  tax  lien 
against  the  land.    Prior  to  1933,  the  statutes  contained  no 
specific  provisions  for  lease  of  tax-deed  land.  Presumably, 
sale  and  lease  procedures  were  to  follow  those  provided  by 
the  general  co unt y- pr o pert y  Jaws  • 

In  recent  years,  there  have  been  frequent  amendments  to 
the  provisions  for    administration  of  tax-deed  land.    In  some 
cases,  lav/s  viere  adopted  without  specifically  repealing  or 
eimending  prior  statutes.    This  was  especially  true  of  Ch.  65, 
S.L.  1953,  v^hich  did  not  specifically  repeal  the  previous  law 
on  the  sale  of  tax-deed  land,  Gh.  162,  S.L.  1929.    The  1933-34 
special  session  amended  the  1929  law  .without  mentioning  the 
1933  law.    Thus,  when  the  statutes  \jere  coded  in  1935,  there 
were  2  separate  procedures  for  the  sale  of  tax-deed  land. 
(Sec.  2208.1  and  Sec.  2236,  R.C.M.  1935)    The  attorney  gen- 
eral  frequently  v/as  requested  for  opinions  on  the  obvious 
conflic1;s  in  the  laws.    From  January  1933  to  November  1936, 
his  office  rendered  21  opinions  in  which  lease  and  sale  laws 
were  -construed,    ^no  of  these  opinions,  after  carefully  com- 
paring Section  2208.1  and  Sec.  2235,  makes  the  following  ob- 
servation:    "This  analysis  of  the  iir/ro  statutes  shows  hov/  be- 
wildering they  are,  and  constitutes  an  example  of  careless 
and  imperfect  legislation.    At  the  next  session  of  the  state 
legislature,  it  is  clearly  the  duty  of  the  legislature  to 
repeal  or  amend  one  or  both  of  these  statutes  so  that  it  may 
be  ascertained  what  is  the  legislative  intent  upon  this  sub- 
ject."    (Opinions  of  the  Attorney  General,  Vol.  16,  Ilo.  365, 
Oct.  26,  1936)    The  1937  session  failed  to  carry  out  this  sug- 
gestion, "While  the  1939  session  amended  and  re-enacted  both 
of  them,  thus  continuing  the  confusion.      In  1941,  the  various 
provisions,  for  administration  of  tax-deed  land  v/ere' combined 
in  a  single  act  which  repealed  most  of  the  former  conflicting 
lav/s  •  '  '■ 

Classification  and  appraisal.-  The  board  of  county  com- 
mis.s loners  is  supposed  to  appraise  each  tract  of  county  tax- 
deed  land  at  its  "fair  market  value"  soon  after  the  county 
acquires  title.     (Sec.  1,  Ch.  171,  S.L.  1941)    This  appraisal 
is  very  important  because  it  forms  the  basis  for  minimum  sales 
prices. 

There  is  no  statutory  requirement  for  classification,  al- 
though some  of  the  statutes  imply  that  a  use  classification  of 


each  tract  is  to  be  made.    These  apparently  refer  to  the  as- 
sessment classification  of  eachtract,  such  as  irrigated,  non- 
irrigated,  tillable,  grazing,  timber,  cut-over,  etc* 

Sale  of  tax-reverted  land*-  The  board  of  county  comnis- 
sioners  musT  offer  to  s eJl  tax- deed  land  at  public  auction 
mthin  6  months  after  acquiring  title.    Thirty  days*"  notice 
of  the  sale  must  be.  given  by  publication  once  a  v/eek  for  5  con- 
secutive v/eeks  in  a  nev/spaper  printed  in  the  county,  as  well 
as  by  posting    notice  in  3  public  places,    '^he  notice  must 
give  a  description  and  the  appraisal  of  each  tract  and  the 
time  and  place  of  sale.    (Sec.  1,  Ch.  171,  S.L.  1941) 

The  Supreme  Court  construes  these,  statutory  requirements 
very  strictly.    For  exaiaple,  if  the    notice  is  published  only 
once,  the  sale  is  void.    Notices  posted  on  the  inside  and  the 
outside  of  the  courthouse  must  be  considered  as  posting  in 
onl;^  1  instead  of  2  public  places,  and  failure  to  post  the 
notices  in  the  required  ntjmber  of  places  will  render-  the  sale 
void.     (Snidow  v.  Montana  Eome  for  the  Aged,  88  Mont.  337,  292 
P.  722)    This  decision  expressed  the  opinion  that  the  notice 
might  also  be  defective  if  it  fails  to  state  whether  the  sale 
is  to  be  for  cash  or  on  terms,  although  no  ruling  has  been 
made  on  this  point. 

Sale  is  to  the  highest  bidder  at  the  auction,  although  no 
bid  may  be  accepted  if  it  is  less  than  the  appraised  value, 
'fhe  sale  may  be  for  cash  or  on  such  terms  as  the  board  of 
coimty  commissioners  approves.    If  on  terms,  at  -least  20  per- 
cent of  the  purchase  pried  must  be  paid  in  cash  at  time  of  tlie 
sale  and  the  balance,  in  installments  extended  over  a  period 
of  not  more  than  5  years.    Interest  on  deferred  payments  must 
be  4  percent.    Upon  full  payment  of  the  principal  and  interest, 
the  board  of  county  commissioners  issues  a  quit-claim  deed  to 
the  purchaser.    Lands  sold  on  contract  become  subject  to  tax- 
ation on  the  first  Monday  in  March  following  sale.     If  the 
purchaser  fails  to  pay  the  taxes  prior  to  delinquency  date 
or  to  pay  any  installment  when  due,  the  contract  may  be  can- 
celled at  the  option  of  the  county  board  by  givinr:  notice  to 
the  purchaser.  All  payments  made  prior  to  the  cancellation  of 
a  contract  are  regarded  ias  rent  for  the  property.     (Sec.  2  and 
Sec.  3,  Ch.  171,  S.L.  1941) 

The  Court,  tended  to  deviate  somewhat  from  i'bs  usual 
strict  statutory  construction  in  a  recent  case  involving  the 
county  board*  s  authority  to  make  and  ainend  contracts  for  deed. 
"That  the  authority  of  the  county  conmiissioners  is  limited 
by  statute  there  can  be  no  doubt;  however,  its  authority  v/ith 
reference  to  the  type  of  contracts  in,  question  is  broad.  If 
it  were    not  so,  the  board  could  not  make  a  contract  making 
time  the  essence  thereof  and  declaring  the  purchaser's  rights  forfeited 
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upon  default  in  any  of  the  terms  of  the  contract.    The  board, 

having  the  implied  power  to  place  a  forfeiture  clause  in  the 
contract,  has.  also  the  implied  authority  to  relieve  against 
the  forfeiture  provision  •  •  .In  selling  lands,  the  county 
acts  in  a  proprietary,  as  distinguished  from  its  governmental 
functions.    The  board  has  such  implied  powers  as  are  usually 
exercised  by  the  private  seller  of  property.    The  rule  is 
universal  that  a  private  ovmer  may  v:aive  the  forfeiture  pro- 
visions in  a  contract  af,i;er  forfeiture  has  been  declared,  so 
long  as  no  rights  of  third  persons  have  intervened."  (State 
ex  rel.  Barnhart  v.  Cranston,  et  al.,  113  Mont.  61,  at  66, 
120  P.  2d  828) 

Lands  not  sold  at  public  auction  may  be  reappraised  at 
any  time  and  again  offered  at  public  auction  or  they  may  be 
sold  at  private  sale  for  the  best  price  obtainable,  although 
for  not  less  than. 90  percent  of  the  latest  appraised  value. 
Private  sales  can  be  made  on  the  deferred  payment  plan  on  the 
same  terms  as  those  })rovided  for  public  sale.    Terns,  other 
than  price,  must  be  uniform  for  each  class  of  land  (such  as 
grazing,  tillable  or  irrigated)  rdthin  the  county.     (See.  4, 
Ch.  171,  S.L.  1941) 

In  case  the  land  to  be  sold  at  private  sale  is  under  lease, 
the  board  of  county  commissioners,  upon  receiving  an  offer 
for  purchase,  must  notify  the  lessee  by  registered  mail  that 
he  has  30  days,  v/ithin  v:hich  to  purchase  the  premises  at  the 
appraised  value.     (Ch.  147,  S.L.  1943)    Although  this  act  is 
not  entirely  clear ^  it  v/ould  seem  to  give  the  lessee  a  prefer- 
ential right  to  purchase  at  the  appraised  value.    Until  some- 
one makes  an-  offer  to  the  county  board,-  the  lessee,  like  any- 
one else,  m.ay  purchase  the  land  for  90  percent  of  its  appraised 
value. 

Any  tax-dead  tract  valued  at  less  than  ^5  50  may  be  sold 
in  the  same  Tiarmer  as  property  acquired  by  mean^  other  than 
tax  deed,  acccrd.v-*-'^,  to  .the  procedures  establAj^Ked  in  Sec. 
4465.9,  R.CJL,  ;'.936  for  public-use  property,     (vSac,  B,  Ch. 
171,  S-L.  19-1-1)    ""''hr'.s  optional  provision  is  not  sntirely  clear, 
but  its  intent  is  to  provide  a  less  expensive  procedure  for 
the  sale  of  low- valued  tracts.    Presumably,  the-  transaction 
could  be  either  by  private  sale  vdthout  any  previous  notice 
or  by  public  sale,  notice  of  v/hich  could  be  given  merely  by 
posting  in  5  public  places.    There  vvrould  be  some  question 
as  to  v/hether  the  interest  rate  on  installment  contracts 
should  be  4  percent,  as  provided  in  the  tax-deed  lav/,  or  6 
percent  as  provided  in  the  general  law.    The  logislature  may 
have  intended  that  the  higher  rate  provided  in  the  general 
law-*,  should  apply  to  small  purchases,  because  of  the  compara- 
tively higher  cost  to  the  county  of  handling  small  accounts,. 
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The  board  of  county  coTmnissioners,  in  sellin^f^;  any  tax- 
deed  tract,  nay  reserve  in  the  deed  up  to  6-|-  percent  royalty 
interest  in  oil,  gas  and  minerals  produced  and  saved  from  the 
land.    This  reservation,  which  is  half  of  the  usual  landovmer*s 
royalt^.^,  is  apparently  optional  with  the  county  board.  Miner- 
al reservs-tions  made  prior  to  Tlarch  19,  1941  are  to  be  con- 
strued as  legal  and  valid  even  though  they  do  not  conform  to 
this  or  any  other  lav/.     (Sec.  2  and  Sec.  7,  Ch.  171,  S.L.  1941) 

Reconveyance  to  former  ovmers The  former  ov^ner  or  his 
successor  in  interest,  may  repurchase  the  property  at  any 
time  before  the  county  sells  the  property,  by  paying  the  total 
amount  of  delinquent  taxes,  penalties  and  interest  against 
the  tract.    Moreover,  he  is  privileged  to  effect  such  pur- 
chase on  the  installment  contract  plan  like  any  other  pur- 
chaser.    (Sec.  1,  Ch.  171,  S.L.  1941)    The  Montana  Supreme 
Court,'  in  upholding  the  constitutionality  of  a  similar  lavr, 
adopted  in  1934,  ruled  that  the  former  owner,  in  exorcising 
his  preferential  right  to  repurchase,  does  not  have  to  pay 
the  taxes  levied  for  the  years  during  Vvrhich  the  land  is  held 
under  tax  deed  -by  the  county,  because  county  tax-deed  land  is 
constitutionally  nontaxable.     (Blackford  v.  Judith  Basin 
County,  109  Jfont.  578,  98  P.  2d  872)    Neither  the  statutes 
nor  the  Montana  Court  have  clearly  defined  "successor  in 
interest,"     It  is  not  knovm  whether  this  term  includes  an 
assignee  who  did  not  have  an  interest  in  the  property  prior 
to  the  county* s  acquisition  of  the  tax  deed  or  whether  it  is 
limited    to  the  estate  and  immediate  family  of  the  former 
ovmer,  as  is  the  rule  in    some  states. 

Special  procedure  for  sale  to  Forest  Service.-  There  are 
no  special  statutory  procedures  for  sale  to  the  Forest  Service. 
The  county  board,  of  course,  could  sell  tax-deed  tracts  which  . 
have  been  offered  at  public  auction  and  not  sold.     In  this 
case,  the  sale  would  be  private,  v/ithout  prior  notice  or  ad- 
vertisement, 8,nd  the  minimum  sale  price  would  be  90  percent 
of  the  appraised  value.     In  actual  practice,  most  of  the  tax- 
deed  land  acquired  by  the  Forest  Service  has  been  secured 
through  exchange,  described  in  the  following  section. 

Exchange  V7ith  other  owners.-  The  board  of  county  commis- 
sioners may  exchange  any  tract  of  tax-deed  land  not  sold  at 
the  public  auction  for  other  land  of  equal  value,  if  it  is 
believed  that  the  county  vrould  acquire  land  in  such  exchange 
that  could  be  sold  or  leased  to  better  advantage.     (Sec»  5, 
Ch.  171,  S.L.  1941) 

A  special  statute  authorizes  the  board  of  county  commis- 
sioners to  exchange  tax-deed  land  \hich  is  suitable  for  tree 
pro dftiction^'  watershed  protection  or  other  forest  purposes  for 
land  or  timber  ovmed  by  the  United  States  governraent.  The 
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appraised  value  of  the  land  or  timber  must  equal  the  value  of 
the  tax-deed  land  ^iven  in  exchange.    No  public  notice  or 
hearing  is  required  to  effect  the  exchange  and  the  board  of 
county  commissioners  is  authorized  to  defray  all  expenses  in- 
curreda    The  land  or  timber  received  may  be  sold  by  the  county 
in  the  same  manner  as  other  tax-deed  property.    In  addition, 
the  board  of  county  commissioners  is  authorized  to  dispose  of 
the  timber  by  an  agreement  r/ith  the  Forest  Service  under  v/hich 
the  federal  government  selects  the  agency  to  cut  and  remove 
the  timber,  vith  the  understanding  that  the  stumpage  payments 
are  to  be  paid  to  the  county.     (See.  4487,2  to  Sec,  4487.5, 
R.C.M.  1935)     In  simplest  terms,  this  type  of  exchan^;e  is  a 
3-V7ay  trade.    The  county  transfers  tax-deed  land  (usually  lov/- 
valued  cut-over  or  burned-over  land)  to  the  Forest  Service, 
the  Forest  Service  gives  a  lumberman  stui:ipage  rights  on  a 
tract  of  national  forest  land;  and  the  lumberman  makes  the 
stumpage  payments  to  the  county  treasurer* 

Agricultural  and  grazing  leases >-  Tax-deed  tracts,  which 
have  been  offered  at  public  sale  and  not  sold,  may  be  leased. 
Leases  on  farm,  land  may  not  be  for  a  longer  period  than  3 
years.    Leases  on  grazing  land  may  be  for  any  period  up  to 
10  years  if  the  land  is  located  rdthin  an  incorporated  graz- 
ing district,  but  for  not  more  than  5  years  if  the  land  is 
outside  of  a  grazing  district^    The  board  determines  v;hether 
the  land  is  to  be  leased  subject  to  sale,  and  in  various  other 
ways  may  exercise  broad  discretionary  pov/ers  as  to  the  terms 
of  the  lease.    "Leases  shall  be  subject  to  all  rules  and  reg- 
ulations relative  to  land  use  policies  or  regulations  to  best 
advance  public  ivelfare  and  benefit,  that  may  be  adopted  by 
the  board  of  county  commissioners  with  the  advice  of  the 
county  agricultural  planning  committee  and  provided,  further, 
that  the  lease  rental  may  vary  according  to  the  livestock 
grazing  capacity  of  the  lands  leased  as  determined  by  the 
board  of  county  commissioners*"     (Sec.  5,  Ch,  171,  S,L.  1941 
as  amended  by  Ch.  82,  S,L.  1943) 

An  emergency  v/ar  measure,  adopted  in  February  1943, 
authorizes  counties  to  lease  tax-deed  land  to  the  federal 
government  for  military  purposes  without  the  land  being  sub- 
ject to  sale.    The  term  of  such  leases  are  limited  to  1  year, 
but  the  leases  are  renewable  annually  at  the  option  of  the 
federal  government  upon  giving  written  notice  to  tlie  board 
of  county  commissioners  at  least  30  days  prior  to  the  date 
on  which  the  initial  lease  or  renev/al  is  to  expire.    The  en- 
tire period  of  occupancy  of  the  federal  government  is  limited 
to  25  years.     (SeCr  5,  Ch.  171,  S.L.  1941,  as  amended  by  Ch, 
82,  S.L.  1943) 
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Leases  for  residence  purposes There  are  no  special  stat- 
utory provisions  for  residence  leases.    These  nay  be  nade 
imder  the  sane  legal  provisions  as  agricultural  and  grazing 
leases*    Since  the  lav/s  do  not  specif 3''  any  particular  inethod 
of  paying,  rentals,  p.onth-to-month  leases  probably  are  permis- 
sable* 

Mining  and  drilling  leases,-  Tax-deed  lands  may  be  leased 
for  •  the"  pro  auction  of  oil,  gas  and  minerals  on  ^'rhatever  terns 
the  board  of  county  commissioners  decide*    There  is  apparently 
no  limit  to  the  lenguh  of  such  leases*    The  boe.rd  is  supposed 
to  reserve  12-^"  percent  royalty  interest,  including  the  royalty 
-payable  to  any  other  party.    Leases  made  prior  to  approval  of 
this  law  are  validated  even  though  -thej  do  not  conform  to 
this  or  other  lav/s*     (Sec.  5  and  Sec»  7^  Ch,  171,  S.L»  1941,  . 
as  amended  by  Ch.  82,  SoL.  1943) 

The  legal  provisions  for  coal-mining  leases  on  county 
land,  described  in  the  section  on  public-use  property,  also 
apply  to  ta:'--de8d  land^ 

Use  of  tax-reverted  land  for  public" purposes The  board 
of  c o unt yTc iruB. s s'i 0 ne 7* s  1  s  authorized  to  conaxe  up  to  1,280 
acres  of  any  county-ov/ned  land  to  "uhe  state  or  federal  govern- 
ment for  park  and  recreational  purposes.    The  deed  must  con- 
tain the  stipulation  that  title  is  to  revert  to  tho  county  . 
upon- discortinuance  of  the  park  or  recreational  area  for  a 
period  of  5  years.     (Sec«  4487.1,  R.C.M.  1935)     The  county 
board  does  not  have  express  authority  to  T-:ithhold  tax-deed 
land  from  sale  for  use  of  the  countv. 

Dispo5;ition  of  proceeds  from  sales  and  leases,-  The  pro- 
ceeds "-of"  ea'-'-h  sale  are  distributed  by  the  county  "treasurer  as 
follov/si"     (1)  Up  to  5?  10  is  credited  to  the  county  general  fund 
as  a  reim.bursement  for  expenditures  made  in  procuring  the  tax 
deed  and  in  conducting  the  sale;'  (2)  if  the  net  amount  of  the 
proceeds,  after  the  above  T'ee"  is  deducted,  is  more  than  the 
total  amount  of  taxes  and  assessments,  T"ithout  penalty  and 
interest,  each  fund  of  all  taxing  •units  is  credited  with  the 
amoiJint  it  Tvould  have  received  had  the  taxes  been  paid  before 
becoming  delinquent,  and  the  balance  is  credited  to  the 
county  general  fund;  and  (o)  if  the  net  ajnount  of  the  pro- 
ceeds, after  the  above  "fee"  is  deducted,  is  less  than  the 
total  amount  of'  the'  taxes  and  assessments  v;ithout  penalty 
and  interest,  each,  fund  receives  its  proportionate  share  ac- 
cording to  the  interest  it  had  in  the  tax  lien  at  date  of 
tax  deed.  .  . 

The  proceeds  from  rents,  royalties  and  interest  on  sales 
contracts  for  each  tract  are  apportioned  among  the  various 
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funds  of  each  taxing  jurisdiction  according  to  the  proportion- 
ate interest  each  fund  had  in  the  taxes  and  special  assess- 
ments against  the  tract  as  of  the  date  of  tax  deocr     (Sec.  6, 
Ch,  171,  S.L.  1941,  as  amended       Ch*  81,  S.L.  lS-i3) 

ADMIlIISTRAriOi-I  OF  COlTOY-OrjT'!SD  LAND  IIJ  ICBRASKA  . 

TTebraska  counties  hold  title  to  vory  little  real  estate. 
They  have  never  been  authorized  to  engage  in  farm  real  estate 
lending  operations  and  although  the  statutes  provide  for  the 
reversion  of  tax-delinquent  land  to  the  county  under  certain 
conditions,  tax  delinquency  has  not  resulted  in  county  ovmer- 
ship  because  of  redemptions  by  ormcrs  prior  to  tax-sale  date, 
sale  of  tax  certificates,  or 'purchase  of  the  land  at  tax-fore- 
closure sales  by  private  investors. 

Administrative  Organization 

Authority  of  county  board.-  The  po'vers  of  the  county  enum- 
erated  in  the  statutes  include  the  follov.dng:     (l)  to  purchase 
and  hold  real  and  personal  property  necessary  for  the  use  of 
the  county,  to  purchase  and  hold  real  estate  sold  by  virtue 
of  judicial  proceedings  in  which  the  county  is  the  plaintiff 
or  is  interested,  and  to  hold  all  real  estate  conveyed  by 
warranty  deed  to  trustees  "in  v/hich  the  county  is  beneficiary, 
even  though  the  real  estate  is  situated  in  another  county; 
(2)  to  sellj  convey  or  lease  any  real  or  personal  property 
held  by  the  county;  and  (3)  to  make  all  contracts  and  do  all 
other  acus  in  relation  to  the  property  and  concerns  of  the 
county  which  are  nones sary  to  the  exercise  of  its  corporate 
powers.     (Sec.  26-104,  C.S^N.  1929  ) 

These  corporate  powers  of  a  county  are  exercised  by  the 
county  board  which  is  charged  with  the  care  and  custody  of  all 
county  property  and  the  management  of  county  funds  and  co^unty 
business  except  as  otherwise  specifically  provided  h-y  law. 
The  county  board  has  authority  to  make  all  orders  respecting 
the  property  of  the  'county,*  to  keep  the  county  buildings  in- 
sured and,  within  certain  limitations,  to  sell  public  grounds 
or  buildings  of  the  comity  and  to  purchase  other  property  in 
their  stead.     (Sec.  2&-105,  1941  Cun.  Supp.  C.S.N,  1929) 

AdjTiin  i  s  t  r  c^.  1 1  ve  officials  .-  The  statutes  contain  very  f  evr 
specific  duties  pertaining  to  county-land  management  for  ad- 
ministrative officials.  The  county  board  is  responsible  for 
even  the  details  connected  with  sales  and  leases  of  county 


land*    There    are  no  statutory  provisions  for  emplo^nnent  of 
county  l&nd  managers  or  agents • 

Pub lie "Use  Property 

Sale  of  public-use  property. »  The  county  board  is  author- 
ized 'to  selT  real  estate  ovmed  by  the  county,  but  if  such 
pi-operty  has  cost  the  county  more  than  (13,000,  the  proposed 
sale  must  first  be  approved  by  a  majority  of  the  electors 
voting  at  a  general  or  public  election.    The  sale  may  be  for 
cash  or  on  such  terms  as  agreed  upon  by  the  county  board.  If 
on  terms,  at  least  l/s  of  the  purchase  price  must  be  in  cash 
and  the  balance  secured  by  first  mortgages  and  note's  bearing 
not  less  than  6  percent  interest,  payable  annually.  The 
county  board  may  sell  and  negotiate  these  notes  and  mort- 
gages, but  not  for  less  than  par  value  including  accrued  in- 
terest.    (Sec.  26-105,  1941  Cum.  Supp.  C.S.H.  1'j29) 

The  Nebra?:ka  Supreme'  Co'urt  generally  has  construed 
these  statutory  requireiients  very  strictly  and  in  several 
cases  has  held  sales  to  be  void  I'or  lack  of  approval  by  the 
electorate.    .(State  v.  i^nderson,  2G  Neb.  517,  42  N„i7.  421; 
Ttouglas  Co.  V.  Keller,  43  Neb.  635,  62  N.';.  60;  and  Stenburg 
V.  State,  48  Neb.  299,  67  N.7/.  190)    The  statutes,  however, 
provide  that  v^here  a  sale  is  void  (because  of  lack  of  ap- 
proval by  the  electorate  or  because  of.  other  irregularities) 
and  the  purchaser  has  been  in  "open,  notorious,  undisputed, 
continuous,  and  adverse  possession"  of  the  property  for  more 
than  10  years,  during  irhich  period  the  county  board  does  not 
offer  to  refund  the  purchase  price,  the  board  is  authorized 
to  deed  the  premises  to  the  purchaser,  despite  the  irregular- 
ities or  illegalities  of  the  sale.    (See.  26-107,  C.S.N. 
1929)    No  cases  have  been  found  in  "/hich  title  from  the  county 
was  validated  in  this  manner.  '  * 

Agricultural 'and  grazing  leases The  county  board  is 
authorized  to  lease  property  not  needed  in  the  county's  busi- 
ness.   Any  lease  for  a  period  of  m,ore  than  10  years  must  first 
be  approved  by  a  majority  of  the  electors  voting  on  the  mat- 
ter.    (Sec.  26-105,  1941  Cum,  Supp.  C.S.N.  1929)    The  county 
board's  authority  to  lease  is  fairly  broad  and  tlie  board 
probably  has  the  right  to  insert  in  the  lease  any  reasonable 
terms  for  conservation,  land-use  practices  and  _:.>rotection  of 
the  county's  interest,  even  though  this  is  not  montionod 
specifically.    Prior  to  1929,^ for  example,,  the  authority  of 
the  county  board  to  lease,  county  property  for  long  terms  r/as 
not  subject  to  appro^/al  by  the  electorate,    A  99-year  lease, 
made, by  a  county  board  in  1925,  T-as  upheld  by  the  Nebraska 


Supreme  Court,  (Lindburg  v.  Bennett,  117  Heb.  66,  219 
851) 


Leases  for  residence  purposes  >-  Residence  properties 
must  be  leased  under  the  same  statutes  as  agricultural  tracts. 
Since  there  are  no  requirenents  for  payment  of  rentals, 
mo nth- to -month  leases  are  probably  permissable. 

Mining  'and  drilling:  leases  >-  County  boards  may  lease 
county-ovTied  land  for  oil  and  gas  e^cploration  and  development. 
Such  leases  may  be  for  terms  of  not  to  exceed  10  years  and 
as  long  thereafter  as  any  oil  or  gas  is  produced  in  paying 
quantities.    Each  lease  must  provide  for  anniial  delay  rent- 
als of  not  less  than  25  cents  per  acre  and  for  a  royalty  of 
not  less  than    12-^-  percent  of  the  net  production,  either  in 
kind  or  in  money  cojiputed  at  the  market  value  of  the  produc- 
tion at  the  leased  premises.    Ho  oil  or  gas  lease  may  be 
let,  however,  except  at  public  auction  after  notice  of  time 
and  place  of  the  auction.    This  notice  is  given  by  publication 
for  2  consecutive  v/eeks  in  a  legal  nevfspaper  published  in  the 
county  and  by  such  other  notice  as  the  county  board  deems  ad- 
visable.   The  successful  bidder  must  reimburse  the  county  for 
the  cost  of  publishing  notice.    The  county  board  also  may 
enter  into  agreements  to  pool  acreage  for  oil  and  gas  produc- 
tion which  provide  for  the  apportion. icnt  of  oil  and  gas  roy- 
alties on  a  proportionate  acreage  basis.     (Ch.  165,  S,L.  1943) 
There  are  no  provisions  for  mining  leases.. 

Disposition  of  proceeds  for  sales  and  leases There  are 
no  specific  statutory  provisions  for  disposition  of  proceeds 
from  sales  and  leases.    These-  probably  should  be  credited  t"o" 
the  county  general  fund. 

Tax-Reverted  Land 

Classification  and  appraisal.-  There  are  no  statutory  pro- 
visions for  classification  or  appraisal. 

Sale  of  tax-reverted  land**  Prior  to  1943  there  rrere  no 
special  provisions  for  sale  or  lease  of  'tax-reverted  land 
held  by  a  county.    A  1943  act  empowers  the  county  board  "to 
convey  e^ny  of  such  real  estate,  by  a  deed  signed  by  the 
chairman  of  the  county  board,  .  •  •  for.  such  price  as  the 
county  board,  in  the  exercise  of  good  faith,  shall  determine 
to  be  a  fair  and  reasonable  price  for  the  property."  The 
deeds  are  subject  to  the  right  of  the  former  ovmer  or  any- 
one else  v/ho  had  an  interest  in  the  property  to  institute  pro- 
ceedings to  set  aside  the  county's  title.    This  provision  in 
the  deed  is  not  very  serious,  hoi'fever,  because  such  suits. 
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according  to  the  1943  statute  of  limitation,  must  be  brought 
TJithin  1  year  from  the  date  the"  County  acquires  title.  (Sec» 
3  and  Sec.  5,  Ch.  184,  S.L,  1943) 

No  sale  procediire  is  specified  in  the  above  act,  nor  is 
any  notice  necessary  to  give  the  county  board  jurisdiction  to 
sell.    This  may  mean  that  the  legislature  intended  the  gen- 
eral   sale  provisions,  described  previously  for  public-use 
property,  should  apply.     Inasmuch  as  the  act  relating  to  tax- 
foreclosure  land  does  not  specify  that  the  sales  must  be  for 
cash,  sales  on  terms  may  be  possible,  in  v/hich  case,  the  lim- 
itations in  the  general  lav;  probably  v/ould  apply. 

Agricultural  and  grazing  leases There  are  no  special 
provisions  for  the  lease  of  tax-reverted  land  ov/ned  by  the 
county.    In  the  absence  of  specific  laws  to  the  contrary, 
such  property  probably  can  be  leased  by  the  county  board  un- 
der its  general  powers  and  according  to  the  procedures  de- 
scribed previously  .for  public-use  property. 

Mining  and  drilling  leases It  is  believed  that  the 
special  law  for  oil  and  gas  leases,  described  previously  in 
the  section  on  public-use  property,  also  applies  to  tax-fore- 
closure land.    There  are  no  statutory  provisions  for  mining 
leases. 

Disposition  of  proceeds  from  sales  and  leases .-  The  pro - 
ceeds  from  sale  of  each  tract  are  applied,  in  the  follovving 
order:     (l)  The  county  general  fund  is  credited  with  an  amount 
sufficient  to  cover  the  costs  of  sale,  court  costs,  any  at- 
torney fees  paid  on  account  of  the  foreclosure,  any  reasonable 
expense  incurred  by  the  county  in  taking  care  of  the  property, 
and  all  costs  for  advertising  the  delinquent  taxes;  and  (Z)  the 
balance,  if  any,  is  prorated  to  the  funds  of  the  various  gov- 
ernsnental  units  by  "paying"  the  taxes  ''..dth  penalties  and  in- 
terest i-vhich  the  former  ovmer  failed  to  pay,  in  the  "inverse 
order  assessed",  i.e.,  beginning  vath  the  taxes  for  the  latest 
year  and  working;  back^vard.    The  .  county  treasurer  is  .  empovrered 
to  cancel  any  unpaid  taxes  remaining " against  the  tract  after 
this  proration.     (Sec.  6,  Ch.  184,  S.L.  1943) 

There  are  no  provisions  for  disposition  of  proceeds  from 
leases.  Presumably,  these  vv-ould  be  prorated  in  the  sane  man- 
ner as  sale  proceeds. 
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At  one  time,  all  sales  and  other  disposition  of  county 
land,  re;;;;;ardless  of  hoM  acquired,  were  made  under  £;eneral  statu- 
tory procedures  which  supplemented  the  general  powers  of  the 
board  of  county  commissioners.    Since  1925,  there  have  been 
special  procedures  for  administration  of  tax-deed  land.  Not 
only  has  this  law  been  amended  several  times  —  in  1927,  1931, 
1939,  1941  and  1943  —  but  the  general  county-property  iav/s 
have  been  amended  and  new  ones  adopted  to  cover  certain  situ- 
ations.   As  a  result,  some  laws  novr  relate  only  to  tax-deed 
land,  some  apply  only  to  properties  other  than  tax-deed  tracts, 
and  still  other  lavrs  cover  all  types  of  county-ovmed  real 
estate. 

This    tends  to  complicate  m-atters  for  county  officials, 
because  the  appropriate  statutory  procedures  must  be  follo^ved 
for  each  type  of  land.    The  Supreme  Court,  for  example,  has 
ruled  that  a  sale  of  tax-deed  land,  to  be  valid,  must  follow 
strictly  the  procedures  established  for  tax-deed  lands, 
(Gary  v.  Morton  County,  57  N.D.  700,  223  N.TJ.  928)  Compli- 
ance with  the  general  laws  for  sale  of  county  land  instead  of 
mth  the  tax-deed  laws  renders  a  sale  of  ta:>:-deed  land  void. 
'.'Jhere  the  county  procures  a  quit-claim  deed  from  the  record 
owner  of  real  estate  against  which  the  county  holds  the  tax 
certificate,  the  acquisition  is  deem.ed  to  be  "through  tax 
proceedings"  and  hence  the  sale  procedure  laid  down  in  the 
tax-deed  laws  must  be  followed  by  the  county  when  the  tract  is 
sold,     (Village  of  Dazey  v.  BarnOs"^Oounty,  ■  70  N.D.  752,  298 

13)    By  implication,  the  reverse  Yrould  also  be  true;  that 
is,  a  sale  of  public-use  property  according  to  procedures 
established  for  tax-deed  land  would  be  void* 

A  recent  law  suspends  sales  of  farm  and  grazing  land  ormed 
by  the  counties  and  tho  State  until  July  1,  1945.     (S.  B.  No.  3, 
Special  Session  1944)    The  purpose  of  this  act  is  to  force  re- 
tention of  a  large  acreage  in  public  ovTiorship  until  after  the 
v/ar,    so  that  land  iTill  be  available  for  men  released  from  the 
armed  services.    It  is  believed,  hov/ever,  that  the  act  v;ill  not 
have  any  great  effect  on  county  land  administration,  because 
of  three  express  exceptions  set  forth  in  the  act: 

(1)    The  act  does  not  prohibit  sales  made  in  ac- 
cordance with  prior  contractual  agreements,  such  as  con- 
tracts for  deed  and  purchase  options.    A  number  of  counties 
have  iiiade  a  practice  of  inserting  purchase  options  in 
lease  contracts,    and  land  bovcred.  by  such  leases  can  be 
sold  to  the  lessees.         *    ,    ■   '  * 
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(2)  The  act  does  not  abrogate  redemption  and  repur- 
chase privileges  of  former  crmers  v/ho  are  actually  operating 
or  residing  on  the  land  in  question* 

(3)  The  board  of  county  commissioner,s  is  given  the 
discretionary  authority    to  sell  any  isolated  tract  of 
160  acres  or  less  v:hich  it  deems  to  be  inadeque.te  for 
the  establishnont  of  an  ''ov^Tier-operated  family- t^rpe 
farmo''    This  exception  r3Tr.0Tes  a  large  port'jon  of  the 
cour^ty  land  from  the  ban  on  public  land  sales.,  beoause 
most  of  the  counties'  tax  deeds  cover  tracts  of  ISO 
acres  or  less» 

Nevertheless,  the  temporary  ban  on  sales  should  be  kept 
in  mind  in  interpreting  the  sales  provisions  described  in  the 
foil owing  sections* 

Admini s trat i ve  Organization 

i. 

■  ■^\^i^££2"^^^       county  board.-  For  the  most  part,  the  ad-, 
ministration  of  county  land  i-ests  with  the  board  of  county 
commissioners.     "It  shall  have  the  power  to  institute  and 
prosecute  civil  actions  in  the  name  of  the  county  and  on  behalf 
of  the  county.    It  shall  also  have  power  to  make  all  orders 
respecting  property  of  the  county,  to  sell  the  public  grounds 
of  the  county,  and  to  purchase  other  grounds  in  lieu  thereof." 
(Sec.  3273,  C.L.N.D.  1913)  ■ 

*  -  •  * 

dmini s t r a t i ve  officials The  details  connected  v;ith  the 
lease  and  sale  of  county  lands  are  usually  performed  by  the 
county  auditor  and  county  treasurer.    The  specific  statutory 
duties  of  these  officials  are  described  in  subsequent  sections. 

The  board  of  county  commissioners  may  employ  a  county  land 
agent  to  handle  the  leasing  of  county  land  and  the  collection 
of  rentals,  or  it  m.ay  authorize  one  or  more  of  the  county  com- 
missioners to  act  as  land  agents.    If  a  land  agent  is  appointed, 
he  must  be  bonded  by  the  state  bonding  fund.    The  board  deter- 
mines the  agent*  s  compensation  and  expense  allov/ance.    A  county 
commissioner^  when  acting  as  land  agent ^  may  not  receive  more 
than  C3    per  diem,  plus  mileage  at  the  rate  of  5  cents  per 
mile,  and  he  may  not  receive  such  mileage  and  per  diem  on  any 
day  for  which  he  receives  mileage  and  per  diem  as  county  com- 
missioner^    In  any  event^  the  county  may  not  expend  more  than 
10  percent  of  the  total  lease  revenue  for  management  and 
collection  expenses,  including  the  compensation  and  expense 
of  the  countj''  land  agont  or  of  the  commissioners  v:ho  act  as 
such.     (Sec.  3,  Ch.  237,  S.L*  1939,- as  amended  by  Ch.  127, 
S.L.  1941) 


pub lie -Use  property 


Sale  of  public-use  property*-  The  board  of  county  com- 
missioners  has  the  general  pov/er  to  dispose  of  any  real  or 
personal  property  acquired  by  the  county  "through  purchase, 
forfeiture,  or  operation  of  laT/."    A  resolution  authorizing 
the  sale  is  adopted  by  the  board  and  the  county  auditor  pub- 
lishes notice  of  sale  in  a  legal  ner.'spaper  once  a  vsel:  for  3 
consecutive  v;eeks  c    The  auditor  conducts  the  sale  in  his  office 
on  the  date  advertised.    Sale  is  to  the  highest  responsible 
bidder,  provided  the  board  deems  such  bid  to  be  sufficient* 
Bidding  may  be  either  by  auction  or  by  sealed  bids,  and  pre- 
sumably sale  is    for  cash,  since  no  provision  is  made  for 
partial  pa^'ments.    Property  appraised  for  less  than  §100  by 
the  coiiimissioners  iiiay  be  sold  at  private  sale,     (Sec,  3274, 
C.L.II.D.  1913,  as  amended  by  Ch.  125,  S.L.  1937) 

'.'iTiere  land  has  heen  donated  to  the  comty  for  a  specific 
purpose  (such  as  a  public  park  or  courtyard)  but  is  no  longer 
used  for  that  purpose^  the  board  of  county  commissioners  is 
empowered  to  deed  back  such  land  to  the  donors  or  their  suc- 
cessors in  interest  for  a  nominal  consideration  upon  the  de- 
mand of  the  donors.     (Sec,  3274al  and  Sec,  o274a2,  1935  Supp. 
C.L.IT.D.  1913) 

Exchange  with  other  ov-Tiers The  board  of  county  corn- 
mis  si'orj^rs~may  exchange  tracts  of  county-OY/ned  land  within 
Indian  reservations  for  Indisin  land  of  like  character  and 
value.    The  commissioners  'are  not  required  to  give  any  notice 
of  exchange  or  to  conduct  any  competitive  bidding  on  the  land 
in  making  such  an  exchange,     (Sec,  2,  Ch,  216,  S.L.  1939) 
This  act,  which  also  applies  to  tax-deed  land,  is  the  only 
laviT  which  authorized  bji  exchange  of  public-use  property  ormed 
by  the  county. 

Agricultural  and  grazing  leases.-  There  are  no  statutory 
procedures  for  leasing  jjublic-use  property.     It  is  possible 
that  the  county  board  has  the  authority    to  lease  public-use 
property  under  its  general  powers,  but  no  cases  are  knovm  which 
vrauld  indicate  how  the  courts  vrould  construe  this  point. 

Mining  and  drilling  leases,-  The  county  commissioners 
are  empowered  to  lease  county  property,  both  real  and  personal, 
"acquired  through  purchase,  forfeiture  or  operation  of  law," 
for  mining  and  drilling  p^orposes  and  for  construction  of 
pipe  lines,  tanks,  powor  stations,  and  marketing  facilities. 
The  commissioners  have  full  powor  to  include  in  such  leases 
any  of  the  provisions  that  an  individual  ovmor  can  make. 
This,  hov/ever,  may  not  be  construed  to  authorize  the 
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commissioners  to  enter  into  any  of  these  lines  of  business 
nor  to  expend  county  funds  in  mining  sind  drilling  ventures. 
(Ch.  156,  S.L.  1937)    This  law,  although  it  does  not  mention 
tax-deed  land  specifically,  probably  applies  to  all  t^es  of 
county  land* 

Prior  to  1941,  it  T;as  optional  v/ith  the  county  whether 
any  subsurface  rights  v/ould  be  reserved  in  the  deeds  to  coiinty 
land  sold*    An  act  of  the  1941  session  makes  it  mandatory  for 
all  transfers  of  county  land  to  reserve  50  percent  of  the  oil, 
natural  gas  and  mineral  rights  to  the  county*    Any  deed  or 
other  transfer  made  by  the  county  which  does  not  contain  this 
reservation  must  be  constriied  as  though  it  did.    The  act 
applies  to  all  land  acquired  by  the  county,  whether  by  tax 
proceedings  or  otherr/ise,  except  land  redeemed  by  a  fomer 
o\mer .within  1  year  after  the  county  acquires  title.  The 
county  is  empowered  to  join  mth  the  ov/ner  of  the  other  50 
percent  of  the  mineral  rights  on  each  tract  "to'  make  any 
standard  or  reasonable  contract  for  drilling,  mining  and 
production  of  oil,  gas.  and  minerals  upon  a  royalty  basis*" 
(Ch,  136,  S.L.  1941) 

Disposition  of  proceeds  from  sales  and  leases,-  The 
proceeds  from  sales  are  used  to  pay  delinquent  t^^^xes,  if  any, 
due  the  various  taxing  units  and  the  balance  is  credited  to 
the  county  general  fund.     (Sec.  3274,  C*L«,KJj«  IDir-J,  e.is 
ajnsnded  by  Ch^  125.,  S.L.  1937)    Royalties  and  r£nta.is  from 
mining  and  drilling  leases  are  also  apportioned  in  this 
ma-^-ncr,     (S'ec»  4^  Ch.  156,  S.L.  1937)    In  the  absence  of  any 
statutoi'y  provisions  for  disposition  of  rentals  from  other- 
typei!  of  leases,  such  income  probably  would  be  apportioned  in 
this  sane  nanjier  as  proceeds  from  sales* 

Tax-Reverted  Land 


The  laws  which  cover  the  disposition  of  tax-deed  land 
are  rather  onmplicoted.    The  policy  of  the  legislature^  as 
spec?.f ical/.y  seated  m  the  1941  land  policy  act,  is  that 
county  tax-deed  la:!::d  should  be  put  to  its  best  possible  use, 
should  bo  utilized  by  resident  operators  in  units  of  a  size 
which  may  be  operated  and  managed  efficiently,  oxid  should  be 
sold  only  to  -cho'se  individuals  who  can  make  good  and  effi- 
cient use  of  the  land  and  will  keep  up  the  taxes.     It  is 
impliod  that  speculation  in  coimty  land,  especially  by  those 
*  who  take  out  purohase  contracts  v/ithout  intendi^ig  to  com- 
plo'to  the  purchase,  is  to  be  discouraged.    To  carry  out  tliis 
broad  policy,  the  board  of  county  commissioners  may  refuse 
to  sell  or  lease  county  land  for  agricultural  purposes,  v/here 
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*^in  their  discretion  the  person  applying  for  such  sale  or 
lease  "i^rill,  (a)  seriously  impair  the  fertility  of  such 
tract  or  adjoining  lands  by  use  thereof  which  vdll  result  in 
■wind  or  vfater  erosion,  etc*,  or  (b)  such  lands  by  such  sale 
or  lease  will  become  a  part  of  an  agricultural  unit  which  v/ill 
bq.  too  sniall  or  too  large  to  be  operated  in  conformance  with 
the  best  interests  of  the  coiiimunity  and  taxing  districts  and 
therefore  is  apt  to  result  in  failui'e  of  the  owner  or  lessee 
to  pay  taxes  upon  the  said  land,  or  (c)  where  the  sale  of  such 
lands  so  held  by  the  county  would  result  in  lessening  the 
J7alue  or  marketability  of  adjacent  tracts  of  such  lands  held 
by  the  county  at  such  tiirte,"    -(Ch.  134,-  S,L,  1941) 

In  order  that  the  board  of  couiaty  co-inmissior 3rs  can 
determine  v;hether  any  application  for  deed  or  lease  of  county 
land  should  be  granted  or  denied,  the  board  my    require  the 
applicant  to  file  with  the  auditor  a  statement  of  the  size  of 
his  operating  unit,  the  intended  use  of  the  requested  county 
land J  and  such  other  information  as  the  board  may  feel  is 
pertinent. 

...  *. 

^  Classification  and  appraisal The  county  board  is 
suppo*S3d  to  cl&sc  '.fy  all  t;ax-r  averted  land^  except  city  and 
village  lots,  "according  to  ius  suitability  for  farming,, 
grazing,  forage  or  irrigational  purposes •    This  classifica- 
ti-cn  is  to  conform  as  nearly  as  practicable  to  the  cla edifi- 
cation of  such  lands  adopted  hv  county,  state  and  federal 
agencies  in  connection  with  the  Land  Use  Program  said  shall 
be  considered  in  the  determination  of  market  value  and  the 
fixation  of  the  minimum  s'ales  pri*ce  for  the  sal&  thereof 
(Sec,  10,  Ch#  286,  S.L.  1941)    This  authority  of  the  county 
board  to  classify  tax-deed  lands  according  to  use  suitability 
is  reiterated  in  Sec,  3,  Ch.  134,  S«Lo  1941. 

The  board  of  county  coiiimissioners  must  appraise  each 
tract  of  tax-deed  land  at  least  30  days  prior  to  the  annual 
sale.    This  appraisal  is  supposed  to  represent  a  fair  market 
value  -.    If  the  appraised  value  on  any  tract  is  less  than  tiie 
totj.l  amount  of  the  tax  lien  (general  taxes,  special  assess- 
ments, penalties  and  costs-)  against  the' tract 'at  the  time  of 
taX'-do^ed  action^  the  board  must  hold  a  hearing  at  r/hich  offi- 
cials" of  other  local  taxing  units  may  protust  the  board's 
interpretation  of  fair  market  value.    After  the  hearing,  the 
board  sets  the  final  appraisal.    The  local  taxing  units,  if 
still  dissatisfied,  may  appeal-  to  the  district  court*  (Sec. 
11,  Ch.  286,  S.L,  1941)      ~  . 

Sale  of  tax-r everted  land.--  Tracts  selected  for  sale 
must  be  offered  at  the  annual  public  auction,  held  at  the 
county  seat  on  the  third  Tuesday  in  November.    Tracts  not 
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sold  at  this  annual  sale  iiiay  be  sold  at  private  sale  by  the 
county  auditor  at  any  time  prior  to  the  next  annual  sale. 
Notice  of  the  annual  sale  is  posted  at  the  front  door  of  the 
courthouse  at  least  15  days  prior  to  the  sale  and  is  published 
once  in  the  official  county  neiYspaper  at  least  10  days  prior 
to  the  sale.    Sale  is  to  the  highest  bidder,  but  no  bid  may 
be  less  than  the  appraisal  set  by  the  county  board.  Sales 
may  be  either  for  cash  or  on  terms.    If  for  cash,  the  pur- 
chaser pays  the  county  treasurer  the  amount  bid  and  receives 
a  "county  deed,"  executed  by  the  county  auditor  and  the  chair- 
man of  the  county  board.    The  prescribed  form  of  the  county 
deed  indicates  that  it  is  little  more  than  a  quit-claim  deed. 
(Sec.  13  to  Sec.  15,  Ch.  286,  S*L^  1941)    As  previo-usly  in- 
dicated, all  transfers  of  county  real  estate  must  reserve 
50  percent  of  the  mineral,  oil  and  gas  rights.     (Ch.  136, 
S.L.  1941) 

If  the  sale  is  by  contract  for  deed,  at  least  25  per- 
cent of  the  purcliase  price  must  be  paid  ir.  cash  at  time  of 
sale  and  the  balance,  in  not  to  exceed  10  equal  annual  in- 
stallments, as  may  be  agreed  upon  by  the  purchaser  and  the 
county  auditor.    The  purchase  contract,  executed  by  the 
auditor  and  the  chairman  of  the  county  board,  must  conform 
to  st8.ndards  prescribed  by  the  state  tax  commissioner.    The  • 
terms  of  sale  recited  in  the  contract  must  include  the  fol- 
lowing:    (1)    The  purchaser  has  the  right  to  pay  any  or  all 
ahnual  installments  with  interest  at  any  time  prior  to  ma- 
turity;  (2)  unpaid  balance  of  purchase  price  bears  4  percent 
interest;  and  (3)  if  the  purchaser  defaults  in  any  way,  the 
county  may  cancel  the  contract  by  serving  notice  upon  the 
purchaser.     (Sec.  14,  Ch.  286,  S.L.  1941) 

Any  tract  not  sold  at  the  annual  sale  may  be  sold  privately 
by  the  county  auditor  at  any.  time  prior  to  the  next  annual 
sale*    The  sale  price  may  not  be  less  than  the  appraised 
value  set  by  the  county  board.    The  terms  of  sale  are  the 
same  as  those  for  the  annual  sale,  except  that  if  the  sale  is 
to  any  person  other  than  the  original  ovmer  or  his  successor 
in  interest,  2/,  the  sale  is  held  in  abeyance  for  a  period  of 

2/  The  1943  amendment  to  this  act  uses  the  term  "former  ovmer, 
his  executor  or  administrator  or  any  member  of  his  immediate 
family"  in  place  of  the  rather  indefinite  term  "former  ovmer 
or  his  successor  in  interest."    The  effect  of  this  change  in 
v/ording  is  to  definitely  deny  the  right  of  subsequent  redemp- 
tion to  holders  of  quit-claim  deeds  from  former  07/ners.  Even 
prior  to  the  amendment,  the  courts  r^ere  ruling  that  the  right 
of  subsequent  redenption  is  a  personal  right  r/hich  may  be  in- 
herited but  cannot  be  sold*and  henco  the  'term  "successor  in 
interest"  actually  is  limited  to  the  executor,  administrator 
and  member  ot  the  immediate  family  of  the  former  ov;ner.  Al- 
though the  term  "successor  in  interest"  is  used  in  this  re-» 
port  for  the  sake  of  brevity,  it  should  be  remembered  that 
the  term  has  a  restricted  meaning  in  the  tax-deed  laws  of 
North  Dakota • 
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30  days  from  date  the  original  ovmer  or  his  successor  in 
interest  is  notified  by- registered  mail  of  the  impending 
sale.    During  this  period,  the  original  ovmer  or  his  suc- 
cessor in  interest,  may  redeem  the  property  either  by  full 
payment  of  delinquent  taxes,  penalties  and  interest  or  pay- 
ment of  the  proposed  sale  price,  v/hichever  is  the  smaller 
amount.    If  these  persons  do  not  redeem  during  this  period, 
t?ie  sale' becomes"  final  and  deed  or  contract  for  deed  is 
issued  to  the  purchaser.     (Sec*  17  and  Sec.  18,  Ch.  286, 
S.L.  1941,  as  amended  by  Sec.  1,  Ch.  121,  S.L.  1943) 

There  is  an  apparent  conflict  bet'.veen  the  1941  land 
policy  act  and  Sec.  14  of  Ch.  286,  S.L#  1941.  According 
to  the  latter,  "Each  parcel  of  land  sliall  be  sold  to  the 
highest  bidder  therefore,  but  not  for  a  sura  less  than  the 
mininum  sales  price  as  fixed  by  the  Board  of  County  Com- 
missioners prior  to  the  annual  sale."    Sec.  3  of  the  land 
policy  act  authorizes  the  county  commissioners  to  refuse  to 
sell  county  l&.nd  under  certain  conditions.    An  opinion  of 
the  North  Dakota  attorney  general,  dated  April  26,  1941, 
holds  that  the  2  acts  are  not  necessarily  inconsistent,  but 
rather  that  they  supplement  each  other.    If  the  2  laws  are 
construed  together.,  sale  is  to  the  highest  bidder,  subject  to 
approval  by  the  county  ccmm.issioners,  v/ho  may  reject  any  bid 
if,  in  their  opinion,  the  Sr.l&  Tfould  result  in  inefficient 
operating  units  or  undesi.vabls  uses  of  land.    Thus,  the 
effect  of  the  land  policy  act  is  to  give  the  board  of  county 
commissioners  considerable  discretionary  power  to  select  pur- 
chasers or  tax-deed  land. 

If  the  sale  or  redemption  is  made  after  January  1  of 
any  year,  such  sale  or  redemption  is  subject  to  any  farm  lease 
on  the  tract  for  that  year.    If  the  sale  or  redemption  is 
made  prior  to  April  1,  the  tract  is  assessed  and  taxed  for 
the  current  year  and  the  purchaser  or  redemptioner,  as  the 
case  may  be  " is  entitled  to  the  rentals  or  landlord's  share 
of  the  crops  for  that  year.    If  the  sale  or  redemption  takes 
place  after  March  31,  the  land  is  not  taxable  until  the 
folloY'ing .  year  and  the  county  retains  all  rentals  and  the 
lanlL.'vd^s  share  of  the  crops  for  the  cuxrcnt  year.     (See  ■ 
18,  Ch,  28G,  S.L,  1941,  as  amended  by  Sec.  1,  Ch.  121, 
S.L.  1943)  •  ' 

Rq conveyance  to  former  ovmer.-  The  original  ovmer 
(or  his  successor  in  interest)  may  repurchase  real  estate 
forfeited  to  the  co^anty  under  tax-deed  proceedings  as  long 
as  the  county  holds  title.  3/    Such  sale,  may  be  either  for 
cash  or  by  contract  for  deed  on  the  same  terms  and  conditions 


Zj   For  definition  of  "successor  in  interest,"  see  footnote 
2,  supra* 
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described  above  for  public  sales •    Usually    the  purchase  price 
to  a  former  ov/ner  would  have  to  be  great  enough  to  cover  all 
delinquent  taxes,  penalties  and  costs,  including  subsequent 
taxes  for  the  years  during  which  the  title  was  vested  in  the 
county.    Howex^er,  if  the  total  amount  of  the  delinquent  taxes 
is  greater  than  the  fair  market  value  of  the  property,  the 
board  of  county  commissioners  is  empowered  to  set  the  sales 
price  at  which  it  considers  fair  market  value.     (Sec.  19, 
Ch.  286,  S.L.  1941,  as  amended  by  Sec.  2,  Ch.  121,  S.L.  1943) 
It  is  not  clear  v/hether  or  not  the  board  must  hold  hearings 
at  v/hich  local  taxing  units  may  protest  the  board*  s  appraised 
value  as  is  required  for  appraisals  made  prior  to  the  annual 
salec    Such  a  practice,  in  any  event,  would  be  desirable  be- 
cause the  public  v;ould  know  that  the  commissioners  \rere  not 
granting  unjust  tax  abatements  in  violation  of  the  spirit  of 
the  law  and  resentment  among  officials  of  other  local  units 
would  be  prevented  since  they  would  be  given  a  chance  to  be 
heard. 

Tlhen  land  is  repurchased  by  a  former  ovmer,  the  effect 
on  leases  and  tax  status  is  the  same  as  if  the  land  was  re- 
deemed by  him  or  was  sold  to  a  third  party,  described  pre- 
vious ly. 

It  v;ill  be  seen  that  repurchase  by  the  former  oivner  and 
redemption  by  the  former  OT-vner  are  practically  the  same,  ex- 
cept that  in  some  cases,  repurchase    can  be  made  at  a  lower 
cost  to  the  former  o-vvner  than  redemption.     In  fact,  the  Supreme 
Court  has  held  that  these  2  procedures  are  somewhat  inter- 
changeable, even  in  case  of  a  proposed  sale  to  a  third  party, 
because  the  statutory  right  of  the  ovmer,  or  his  successor, 
to  repurchase  is  available  so  long  as  tax  title  remains  in 
the  county  and  is  not  terminated  by  sale  to  a  third  party 
until  such  former  owner  has  been  notified  and  the  30-day 
period  has  expired.    In  other  v;ords,  it  is  optional  with  the 
former  ovmer,  or  his  successor  in  interest,  upon  being  no- 
tified of  the  impending  private  sale,  whether  he  vjill; 

(1)  "redeem'*  by  paying  delinquent  taxes,  penalties  and 
interest  or  the  proposed  sale  price,  vrhichever  is  the  lower; 

(2)  "repurchase"  at  v^fhatever  he  and  the  county  board  agree 
is  a  fair  market  value  of  the  property,  even  if  this  is  less 
than  the  accumulated  tax  liens;  or  (3)  he  can  ignore  the  no- 
tice and  allow  the  proposed  sale  to  become  final.  ('Tillard 
V,  VJard  .County,  72  N.D.  291,  6  W.V:.  2d  566) 

Special  procedure  for  sale  to  Forest  Service.-  In  case 
the  federal  government  vashes  to  purchase  county-ov/ned  land 
for  forest  purposes,  the  board  of  county  commissioners  may 
appraise  the  land  and  submit  a  copy  of  its  appraisal  to  the 
proper  federal  officials.    If  these  officials  indicate 
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willingness  to  pay  this  appraised  price,  the  county  board  gives 
notice  of  a  public  auction  in  the  same  manner  as  for  the  annual 
public  aale  and  if  no  one  bids  more  than  the  appraised  price,  the 
land  may  be  sold  at  the  appraised  price  to  the  federal  government 
(Ch*  187,  S.L.  1933)    This  procedure  is  practically  the  same  as 
that  of  private  sale  after  annual  auction,  the  principal  difference 
beinr;  that  the  board  of  county  commissioners  can  hold  special  pub- 
lic sales  throughout  the  year  to  enable  them  to  sell  land  at  pri- 
vate sale  to  the  Forest  Service, 

Exchange  with  other  owners The  legal  provisions  for  exchaiige 
of  coxmty  land  and  Indian  land,  described  previously  in  the  section 
on  public-use  property,  also  apply,  to.  tax-deed  land.    In  addition, 
the  board  of  county  commissioners  may  exchange  tax-deed  land  for 
any  other  land  in  the  county.    Notice  of  the  exchange  must  be  pub- 
lished in  the  official  county  ne\?spaper  2,4  and  6  v;eeks  prior  to 
the  date  when  the  proposed  exchange  is  to  become  effective.  The 
notice  must  give  a  description  of  the  lands  and  the  name  of  the 
ovmers.    Appeal  'from  the  decision  of  the  board  to  make  the  exchange 
may  be  taken  to  the  district  court.    The  county  must  receive  full 
value  in  such  exchange,  the  land  so  acquired  must  be  free  of  all 
liens  and  encumbrances,  and    the  county  board  may  not  expend  any 
county  funds  in  making  such  exchange  except  for  publication  of 
notice,    (Ch.  126,  S,L.  1941) 

Agricultural  and  grazing  leases ,-  The  board  of  county  commis- 
sioners is  empov:ered  to  lease  tax-deed  land  for  agricultural  pur- 
poses when  such  land  cannot  be  sold.    As  a  general  rule,  agricul- 
tural leases  are  limited  to  a  term  of  not  more  than  5  years. 
Grazing  land,  hov\rever,  may  be  leased  without 'being  subject  to  sale 
and  for  a  term  of  not  to  exceed  10  years  to  a  grazing  association, 
a  soil " conservation  district  or  to  a  resident  individual.  Gener- 
ally, 'leases  are  subject  to  sale  of  the  land,  but  if  the  sale  occurs 
after  January  1,  the  sale  is  subject  to  the  existing  lease  for  the 
current  year,     (Ch,  237,  S.L.  1939,  as  amended  by  Ch.  127,  S.L, 
1941,  and  by  Ch.  120,  S.L,  1943)    Lease  auctions'  are  not  required 
and  the  county  board  has  considerable  freedom  in  dete mining 
leasing  procedure.'   The  1941  land  policy  act  authorizes  the  county 
board  to  refuse  to  lease  land  to  anyone,  if  it  feels  that  the 
applicant  would  use  the  land  in  such  a  way^  that- fertility  v/ould 
be  impaired,  soil  erosion  v/ould  be  accelerated,  or  the  tract 
would  become  part  of  an  operating  unit  too  large  or  too  small  for 
efficient  operation.     (Ch.  134,  S.L.  1941) 

Special  leases  to  grazing  associations ,-  As  indicated  above, 
grazing  land  may  be  leased  to  grazing  associations  and  soil  con- 
servation districts  for  terras  as  long  as  10  years  and  without  the 
land  bei*ng  subject  to  sale. 


Leases  for  residence  purposes There  are  no  special  pro» 
cedures  for  lease  of  residence  properties*    The  law  merely 
provides  that  the  board  may  lease  any  parcel  of  tax»deed 
property  which  cannot  bo  sold.    The  broad  wording  apparently 
is  intended  to  cover  residence  and  other  types  of  urban 
property.    The  only  limitations  are  that  the  leases  must 
be  subject  to  sale  of  the  premises  and  that  lease  terms  may 
not  exceed  5  years.    Since  no  mention  is  made  of  method  of 
paying  rentals,  they  may  be  on  either  a  monthly  or  annual 
basis.     (Ch*  237,    S.L.  1939,  as  amended  by  Ch.  127,  S.L. 
1941,  and  by  Ch.  120,  S.L.  1943) 

Mining  and  drilling  leases Tax-deed  land  may  be  leased 
for  mining  and  drilling  purposes  in  the  manner  described 
earlier  for  public-use  property.    Inasmuch  as  the  county 
board  must  reserve  50  percent  of  the  oil  and  mineral  rights 
in  any  land  sold  by  the  county,  including  tax-deed  land, 
the  county  board  has  been  given  authority  to  cooperate  v;ith 
the  ovmers  of  the  other  half  of  the  oil  and  mineral  rights 
in  malcing  oil  and  gas  leases* 

A  special  act  of  the  1941  legislature  empowers  the  board 
of  county  commissioners  to  confirm,  approve  and  adopt  oil  and 
gas  leases  made  by  0"v^ers  of  delinquent  real  estate  (includ- 
ing lands  under  tax  contracts)  so  that  when  the  county  ac-  • 
quires  tax  deed,  all  royalty  rights  are  automatically  trans- 
ferred to    the  county.    The  resolution  may  include  additional 
provisions  to  those  contained  in  the  original  lease,  but 
these  additions  do  not  becon^e  a  part  of  the  contract  until 
accepted  by  the  lessee.    The  recording  of  a  certified  copy 
of  the  resolution  in  the  office  of  the  register  of  deeds  con- 
stitutes constructive  notice  to  subsequent  or  prospective  pur- 
chasers and  lessees  as  to  the  terms  and  provisions  of  the 
resolution.    The  lessee  must  pay  all  bonuses,  rentals  and 
royalties  to  the  original  lessor  until  the  county  takes  tax 
doe4,  but  after  date  of  tax  deed,  all  payments  must  be  made 
to  the  county.  4/    If  the  original  ov/ner  redeems  the  property, 
or  if  the  county* s  tax  deed  is  set  aside  by  judicial  action, 
the  lessee  again  pays  the  royalties . and  rentals  to  the  orig- 
inal owner.  (Ch.  163,  S.L.  ,1941) 

Use  of  ta^c-rovortod  land  for  public  purposes.-  The  county 
park  commissioners  (ox  officio  board  of  county  commissioners,  • 
Staters  attorney  and  county  superintendent  of  schools)  may 
acquire  land  by  donation  to  be  used  for  public  parks  and 

4/  It  is  not  clear  v/hether  the  board  of  county  commissioners, 
by  court  order,  could  also  collect  the  rents  an.d  royalties 
prior  to  date  of  tax  deed  as  provided  in  Ch.  244,  S.L. 
1937,  as  amended  by  Ch.  232,  S.L.  1939,  but  it  is  pre- 
sumed that  this  can  be  done. 


recreational  areas  and  to  establish  rules  and  regulations  to  be 
observed  vrithin  such  parks •    Any  land  already  owned  by  the 
county,  including  tax-deed  land,  may  be  used  for  this  purpose. 
The  board  of  county  commissioners  may  also  donate  or  sell  tax- 
deed  land  to  a  city  or  village*  for  park  purposes,  in  which 
case  any  consideration  which  the  county  board  deems  suffi- 
cient' is  ac\5d^ta*ble .  •  Tract-s  dedicated  for  parks  are  vdth** 
draivn  from  the  list  of  t-ax-deed  land  subject  to  sale  and  all 
taxes  against  them  are  canceled.     (Ch«  117  and  Ch«  118, 
S.L.  1935) 

A  county,  either  by  itself  or  in  cooperation  v/ith  other 
local  governments,  is  authorized  to. use  land  already  acquired 
or  to  acquire  additional  land  for  public  airports.    The  board 
of  county  commissioners  has  the  authority  to  police  and  regu- 
late the  airport  and  may  either  operate  the  airport  or  lease 
it  to  a  private  party  for  operation.     (Ch.  92,  S,.L.  1931, 
as  amended  by  Ch.  9,  S.L.  1939)    Although  this  law  does  not 
mention  tax-deed  land  specifically,  such  land  probably  is 
included  in  the  general  terms,  "any  available  property  that 
is^  ziCTN  or  may  at  any  time  hereafter  be  owned  or  controlled 
by  such  political  subdivision."    If  a  tax-deed  tract  is 
used,  resolutions  dedicating  it  to  the  public  use  and  With- 
drawing it  from  the  list  of  Isind  subject  to  sale  probably 
should  be  made,  as  is  required  in  the  case  with  public  parks* 

Disposition  of  proceeds  from  sales  and  leases The 
general  policy  is  that  proceeds  from  sale  of  each  tax-deed 
tract  are  to  be  apportioned  among  the  various  taxing  units 
according  to  the  amount  of  delinquent  taxes  (including  hail  ' 
insurance  taxes  and  special  assessments,  but  not  penalties 
and  interest)  due  each  fund  as  of  the  date  the  county  ac- 
quired tax  title.    To  insure  that  this  policy  will  be  carried 
out,  the  legislature  has  prescribed  3  rules:     (1)  If  the  sale 
price  is  greater  than  the  total  amount  of  delinquent  taxes, 
the  county  treasurer  issues  a  regular  tax  receipt,  commenciriig 
v/ith  the  oldest  year  delinquent,  and  any  balance  is  credited 
to  the  county  general  fund;-  (2)  if  the  property  is  sold  under 
contract,  the  treasurer  applies"  each  payment  to  the  taxes  for 
the  oldest  year  outstanding  by  use  of  regular  tax  receipts 
until  all  taxes  are  covered  or  all  "payments  are  made;  and 
(3)  if  the  property  is  sold  for  less  than  the  total  amount 
of  taxes  and  special  assessments,  the  treasurer  issues  tax 
receipts  for  the  oldest  yeor  and  as  msny; subsequent  years 
as  the  proceeds  of  sale  will  sSvtisfy,  and  the  balance  of 
unpaid  taxes  are  canceled  by  the  general  resolution  of  the 
board  of  county  coirmissioncrs  at  the  time  deed  is  issued 
to  the  purchaser.     (Sec.  16  and  Sec.  20,  Ch.  286,  S.L. 
1941,  as  amended  by  Sec.  3,  Ch.  121,  S.L,  1943)  ■  ■- 
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The  board  of  county  commissioners  may  expend  up  to  10 
percent  of  the  receipts"  from  all  types  of  leases  except  oil 
and  gas  leases,  to  defray  any  and  all  costs  incurred  m  the 
supervision  and  collection  of  rentals,  including  salary  and 
expense  of  the  county  land  agent*    The  balance  is  appor- 
tioned to  the  various  taxing  jurisdictions  according  to  the 
current  general  fund  levies  of  each.     (Ch»  237j  S.L*  1939, 
as  amended  by  Ch.  127  and  Ch.  287,  S.L.  1941) 

Royalties  and  other  proceeds  from  mining  and  drilling 
leases  are  apportioned  to  the  funds  of  the  various  taxing 
units  according  to  the  interest  of  each  in  the  delinquent 
taxes  against  the  property.  If  the  income  from  any  tract 
is  greater  than  the  total  amount  of  the  delinquent  tajc  lien, 
the  balance  is  credited  to  the  county  general  fund,  (Ch. 
156,  S.L*  1937  and  Ch.  163,  SoL,  1941) 

*        f  • 

ADLilNISTR^TIOIJ  OF  COUNT Y-OWIED  LA^ID  IN  SOUTH  DAKOTA 

The  South  Dakota  laws  vmich  provide  for  the  administra- 
tion of  county  real  estate  are  much  more  detailed  than  those 
of  other  states  in  this  region.    Furthermore the  statutes 
are  more  complex  because  there  are  more  kinds  of  county  land 
in  this  state.    Th^ se  different  kinds  of  land  may  be  classi- 
fied according  to  method  of  acquisition  as  follows!     (l)  gift 
or  purchase  for  public  use,   (2)  tax-deed  procedures,  and 
(3)  foreclosure  or  other  means  of  satisfying  farm  mortgages 
and  other  liens.    The  laws  will  appear  more  clear  if  they 
are  thought  of  as  being  either  "gensral"  or  "specific". 
G'eneral  lavfs  are  those  which  apply  to  all  types  of  county 
land  or  to  all  conditions,  v/hile  specifio  laws  relate  to 
only  1  or  2  types  of  land  or  to  certain  limited  conditions* 
It  is  a  well-settled  rule  that  a  specific  law  takes  prece- 
dence over  a  general  law  on  the  same  subject. 

Administrative  Organization 

Authority  of  county  board.-  The  statutes  of  South  Dakota, 
unlike  those  of  other  states,  have  never  gi\'en  the  board  of 
county  commissioners  a  broad  grant  of  authority  over  county 
property.    Note  the  cautious  tone  of  the  follov/ing  which  is 
taken  from  the  section  of  the  code  containing  the  general 
powers  of  the  county  board j     "To  make  orders  respecting  the 
care  and  preservation  of  all  property  belonging  to  the  county 
and  to  sell  any  real  property  of  the  county  when  authorized 
by  law  to  do  so."    (Subsection  (2),  Sec. .  12,0617^  S.dJc'., 
1939«    Underlining- is  the  author's.)    As  a  practical  matter, 
the  county  boards  in  South  Dakota  have  as  much  or  possibly 


even  greater  authority  over  county  property  than  county 
"boards  in  surrounding  states,  but  these  powers  are  based  on 
detailed  specific  laws  rather  thaji  on  general  laws. 

One  of  these  specific  laws,  for  example,  authorizes 
the  board  of  county  coimnissioners  to  enter  into  agreements 
with  federal  agencies  under  which  the.  federal  government  im- 
proves county  land  by  establishment  and  maintenance  of  shelter 
belts,  fences  and  dams  or  by  re  seeding  to  grass*  .Such  agree- 
ments must,  describe  the  land  on  which  the  improvement  work 
is  to  be  done  and  must  be  recorded  at  the  expense  of  the 
federal  government  in  the  county  where  such  land  is  situated • 
Thereafter  all  leases,  sales  and  other  disposition  of  such 
lands  is  subj.ect  to  the  agreement.     (Sec#  4.1305,  S,D,G* 
-1939.)    This  act  apparently  applies  to  all  types  of  county 
land,  regardless  of  method  of  acquisition* 

Administrative  officials  #-  The  adminis.tr at ive,  details 
connected  with  the  lease  and  sale  of  county  land  are  per- 
formed largely  by  the  county  auditor  and  the  county  treasurer. 
The  statutory  duties  of  these  officials  are  described  in 
subs.equent  sectiors* 

'  •       *  ■  • 

The  board  of  county  commissioners  of  any  county  which 
has  an  area  of  250,000  acres  or  more  and  in  v:hich  at  least 
5  percent  of  the  taxable  land  has  been  acquired  or  is  sub- 
ject to  acquisition  by  tax  deed  or  foreclosure  of  school  fund 
•  loan  mortgages,,  may  employ  an  agent  to  expedite  the  rental 
and  sale  of  such  lands  and  to  assist  the  county  treasure j  ,in 
instituting  tax-deed  proceedings.    The  land  agent  is  under 
the  direction  of  the  c ounty- ixo^rd  and  with  its  approval  may 
contract,  on  behalf  of  the  couht"y,~' for  sales  "and  lease's  of 
county-owned  l.and  and  assist  the  auditor  -in  the.  sale  of  real 
estate,  ,  ?he  compensation,  of  this  agent  is  prescribed  by 
the  county  board,'  which  also,  has  authority  to  provide  cler- 
ical help,  office  space,  and .  e quipment  for.  the  agent. 
(Sec.  12.2218>  S,D,C.  1939) 

...  .  PubJ-ic-Ujse  Pr  operty. 

Sale  of  public-use  property.-  In  order  to  sell  real 
estate  or  personal  property  valued,  at  more  ■  than  $500.  which 
is  no  longer  needed  in  thecpnduct  of  the  county's  business, 
the  board  of  county  commissioners,  with  the  assistance  -of 
the  state's  attorney,  petij:ions  the'  circuit  cpurt  to:hDld 
a-  public  hearing  on  the  matter.    The  court  gives  at  least 
30  day's  notice  of  the  hearing  by  publication  in  4  issues 
of  each  official  county  newspaper..    After  evidence  for  and 
against  the  petition  has  been  heard,  the  court  either  may 
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grant  or  deny  the  petition*    If  the  petition  is  granted,  the 
county  "Board  has  the  property  appraised  by  the  board  of  ap- 
praisers (ex  officio  county  superintendent  of  schools, 
county  treasurer,  and  county  auditor)  and  sells  the  property 
at  public  auction,  notice  of  which  must  be  published  once  a 
week  for  3  consecutive  weeks  in  all  official  newspapers  of 
the  county.    Sale  is  to  the  highest  bidder,  although  no  bid 
for  less  than  the  appraised  value  may  be  accepted.  Sales 
may  be  either  for  cash  or  by  contract  for  deed*    If  the 
latter,  at  least  20  percent  must  be  paid  in  cash  and  the 
balance,  in  20  equal  annual  installments,  any  or  all  of 
which  can  be  paid  at  aiiy  interest  payment  date.  Interest 
on  deferred  payments  i.:  5  percent,    lifter  the  sale,  the  com- 
missioners imast  report  "hack  to  the  court  and  if  the  court 
approves  of  the  sals,  the  deed  or  contract  is  issued  to  the 
purchaser.     (Sec.  12.2209  to  Sec.  12.2211,  S.D.C.  1939) 

A  special  statute  authorizes  the  board  of  county  com- 
missioners to  sell  residence  sites  in  and  near  county  parks* 
The  land  must  be  surveyed  and  platted  into  lots,  blocks, 
streets  and  drives.    An  appraisal  must  be  made  of  each  lot 
by  3  appraisers  appointed  by  the  county  board.    The  board 
may  sell  the  lots  for  not  less  than  the  appraised  value  at 
private  sale  and  on  whatever  terms  it  deems  best,  provided 
that  the  dcnrn  pajrtAent  is  at  least  10  percent  of  the  sale 
price  and  the  balance  is  paid  within  5  years.    (Sec.  12.2410, 
S.D.C «  1939) 

Exchange  with  other  'owners There  are  2  laws  under  which 
public -use  property  owned  by  the  county  may  be  exchanged  for 
land  owned  by  others.    Both  of  these  laws  apply  to  all  types 
of  county  land,  regardless  of  method  of  acquisition,  ^he 
first  of  these  empowers  the  board  of  county  commissioners  to 
exchange  county-cimed  lands  outside  the  boundaries  of  a 
grazing  district  for  privately- owned  land  of  approximately 
equal  value  within  the  grazing  district,  and' then* to  include 
the  lands  acquired  in  this  manner  in  the  lease  to  the  graz- 
ing association.     (Paragraph  6,  Sec.  40.1808,  S.D.C.  1939) 
The  second  authorizes  the  board  of  county  commissioners  to 
exchange  scattered  and  isolated  county-owned  tracts  for  lands 
of  like  value  owned  by  the  state  or  federal  government  with- 
out complying  with  any  st'atute  requiring  advertising,  notice 
or  appraisement.    Such  exchange,  however,  requires  the  written 
approval  of  the  county  judge.     (Ch.  23,  S.L»  1939,  as  amended 
by  Ch*  35,  S.L.  1941)    Originally,  this  law  applied  only  to 
land  within  Indian  reservations,  but  the  1941  amendment  ex- 
tended the  act  to  any  land  to  which  title  is  held  by  the 
state  or  federal  government. 

Agricultural  and  grazing  leases.-  Some  of  the  statutes 
which  provide  for  the  acquisition  of  specific  items  of 
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public-use  property  also  provide  for  the  abandonment  of  that 
use  and  subsequent  disposal  of  tJie  property.    For  example, 
the  board  of  xiounty  commissioners  may  discontinue  any  county 
asylum  or  poor  farm  and  sell/  lease  'or  otherv;ise  dispose  of 
the  property,    (See.  50.0309,  S.D.C,  1939)    Also,  the  board 
may  lease  a  county  airport  or  landing  field  to  a  responsible 
individual  or  corporation  for  operating  purposes,  upon  such 
terms  and  conditions  it  deems  best,  except  that  the  lease  may 
not  be  for  a  longer  period  tkan  10  years.    (Sec.  2.0201, 
S.D.C.  1939,  as  amended  by  Oh.  1.  S.L.  1941) 

li^  the  specific  lav,'  relating  to  some  item  of  public -use 
property  does  not  mention  leasing  or  does  not  provide  an 
adequate  procedure^  the  lease  procedures  must  follow  those 
laid  down  in  the  general  lease  law.    This  lavr,  adopted  in 
1937,  was  intended  to  cover  the  leasing  of  practically  all 
county  real  estate,  but  the  adoption  of  the  1939  county  land 
management  act,  described  in  the  section  on  tax-deed  land, 
limits  to  some  extent  the  applicability  of  the  general  lease 
law.    The  general  law,  however,  is  still  important,  for  it 
covers  the  leasing  not  only  of  public-use  property  ,  but 
also  the  tax-deed  and  mortgage-foreclosure  land  in  class 
one,  which,  as  is  discussed  later,  is  land  being  held  for 
immediate  sale. 

Agricultural  and  grazing  lands,  except  those  leased  to 
a  grazing  association,  are  offered  for  lease  at  an  annual 
public  auction  at  the  courthouse.    The  board  of  county  com- 
missioners sets  the  date  for  this  annual  auction,  notice  of 
which  must  be  published  by  the  county  auditor  in  all  , official 
nev/spapers  of  the  county  once  *a 'week  for  2  successive  weeks. 
The  county  board  determines  the  minimum  rental  rate  and  no 
bid  may  be  accepted  which  is  less  than  this  minimum.  The 
auditor  conducts  the  auction.    Each  tract  is  leased  to  the 
highest  bidder,  although  the  former  lessee  has  ^  prefer- 
ential right  to  lease  at  the  highest  bid  made  v/hen  the.  land 
is  under  his  fence  or  enclosure.    Grazing  leases  are  for 
cash,  but  leases  on  cultivated  land  -may  be  cash,  crop  share 
or  cash  share.    In  case  of  share  rent,  the  lease  must  provide 
for  a  lien  on  the  crop^    A  tract  of  less  than  a  quarter- 
section  v/hich  has  a  water  privilege  may  not  be  leased 
separately  from  the  rest  of  the  quarter  if  such  arrangement 
endangers  the  leasing  of  the  balance  of  the  quarter.  Lease 
forms  are  -prescribed  by  the  bcfard  of  county  commissioners. 
Leases  are  limited  to  5  years  and  any  lease  made  out  for 
more  than  the  current  calendar  year  must  be  subject  to  sale 
of  the  land*    Leases  terminate  automatically  on  December  31 
if  any  of  the  land  under  the  lease  is  sold  and  on  January 
31  if  the  lessee  fails  to  pay  the  annual  rental  for  the 
next  succeeding  year.    If  no  satisfactory  bid  is  received 
on  a  tract,  it  may  be  divided  or  attached  to  some  contiguous 
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tract  for  leasing*    Tracts  not  leased  at  the  auction  and 
tracts  acquired  after  the  auction  may  be  leased  privately 
by  the  county  auditor,  but  such  leases  may  not  be  for  more 
than  the  current  calendar. year.    (Sec-  12.2212  to  See* 
12.2217,  S.D.C.  1939) 

Special  leases  to  grazing  associations^-  Special  leases 
of  county- 91^^16 d  l^nd  to  grazing  associations  may  be  made 
for  any  period  not  exceeding.  10  years.    The  land  is  not 
subject  to  sale  to  any  party  except  the  grazing  association, 
which  is  given  the  option  to  purchase  at  the  appraised 
price  during  the  time  the  lease  is  in  force-,    Hentals  are 
payable  annually.    The  board  of  county  commiEsir.'rier s  must 
reserve  the  right  to  regulate  and  limit  the  amcu.ot  of  graz- 
ing under  such  lease,  and  it  may  provide  for  a  variable 
scale  of  rentals  based  on  market  prices  of  livestock  or 
livestock  products,  number  and  character  of  stock,,  carry- 
ing capacity  of  the  land  or  any  combination  of  these  fac- 
torsc    Failure  of  the  grazing  association  to  comply  with 
regulations  given  in  the  lease  for  the  protection  or  ad- 
ministration of  the  land  and  failure  to  pay  annual  rentals 
within  the  prescribed  time  are  both  grounds  upon  which  the 
county  board  may  cencal  the  lease,     (oec^  40v,180Sj  8,D.C. 
1939)    This  lav/  applies  to  all  types  of  coaaty  land,  in- 
cluding property  acquired  by  tax  deed  and  mortgaa;6  fore- 
closure. 

»  . 

Compensation  for  improvements.-  Agricultural  lessees 
are  entitled  to  compensation  for  the  unexhausted  value  of 
dams  and  reservoirs  constructed  under  permit  on  county  land 
'leased  under  Sec.  12.2212,  S.D^C.  1939.,  trie  general  lease 
law.    The  board  of  county  commissioners  is  empovvered  to  grant 
a  permit  to  the  lessee  to  construct  a  dam  on  such  leasehold 
upon  the  written  approval  of  the  federal  district  range  pro- 
gram inspector.    Upon  the  completion  of  the  dam,  the  lessee 
files  vfith  the  county  auditor  a  certificate  signed  by  the 
range  inspector  which  gives  the  size  of  the  dam  in  terms  of 
cubi^  yards  of  .  earth  fill.    If  the  lessee  does*  not  default 
in  the  terms  of  the  lease,  does  not  abandon  the  lease  and 
does  not  fail  to  bid  at  the  next  lease  auction,  no  quarter- 
section  which  is  partially  covered  by  the  high-water  mark 
of  the  reservoir  can  be  sold  or  leased  to  a  third  party 
unless  this  party  deposits  with  the  county  auditor  the 
compensation  for  the  reservoir.    The  auditor  in  turn  pays 
this  compensation  to  the  original  o^vner  of  the  dam.  The 
amount  of  compensation  is  the  reasonable  cost  of  labor  and 
materials,  less  depreciation  at  the  rate  of  10  percent  each 
year  following  construction,  less  any  payments  received  from 
the  federal  government  under'  the  range  program  or  any  other  , 


program  to  encourage  dam  construction*  5/^    In  case  of  dis* 
agreement  as  to  the  amount  of  compensation  to  be  paid  to 
the  owner  of  the  dam  or  reservoir,  the  board  of  county 
commissioners  appoints  an  appraiaal  board  composed  of  3 
disinterested  persons,  and  the  decision  of  this  board  is 
final.     (Ch.  24,  S.L.  1939>  as  amended  by  Ch*  30,  S.L.  1941  ' 
and  by  Ch,  35,  S.L.  1943) 

Leases  for  residence  purposes.-  Real  estate  vrhich  does 
not  contain  any  agricultural  or  grazing  land  may  be  leased 
for  residence  purposes  on  a  month-to-month  basis  by  reso- 
lution of  the  board  of  county  commissioners  at  whatever 
rate  dt  deems  best,  without  compliance  with  any  requirement 
for  advertising  and  public  auction,  except  that  the  reso- 
lution be  published  .in  the  proceedings  of  the  county  board. 
Month-to-month  leases  may  not  be  for  a  term  of  more  than 
1  year,  they  must  be  made  subject  to  sale  of  the  property^ 
and  they  may  not  guarantee  title  and  possession  by  the 
county.    If  a  third  person  offers  to  pay  25  percent  in  ex- 
cess of  the  current  rental  for  residence  real  estate,  the 
board  must  accept  the  new  offer  upon  the  deposit  of  1 
month's  rent,  which  probably  would  mean  the  eviction  of 
the  original  tenant.    As  an  alternative  procedure,  the  board 
may  lease  residence  property  at  the  annual  lease  auction  on 
the  same  terms  described  in  the  previous  sections  for  agri- 
cultural and  grazing  land,  except  that  if  the  rent  is  to 
be  paid  monthly  in  advance,  the  board  may  require  security 
for  payment,  and  in  the  event  of  default  of  any  month *e 
rent,  it  may  evict  the  tenant  in. the -same  manner. as  any. 
private  landlord.     (See.  12*2212,  S»DwC.  1939) 

Easements  and  rights-of-way.-  The  board  of  county 
commissioners  is  empowered  to  grant  perpetual  easements  on 
county  land  for  the  development  of  water  conservation  project 
or  public  parks.     (Sec.  55.0205,  S.D.C.  1939)    The  county 
board  may  donate  county  land  to  the  federal  government  for 
construction  of  dams,  reservoir  and  power  plants  and  may 
also  donate  easements  and  rights-of-way  over  county  land  for 
canals,  laterals,  tunnels,  roads,  camp  sites,  telephone  lines 
and  transmission  lines  necessary  to  the  construction  and 
operation  of  federal  irrigation  projects  or  power  plants. 


5^    Prior  to  -che  amendment  of  this  law  in  1943,  no  deduc- 
tions were  made  for  federal  payments  and  the  cOTipensa- 
tion  was  computed  at  the  rate  of  15  cents  per  cubic 
yard  of  earth  fill,  less  depreciation  at  the  rate  of 
10  percent  each  year  following  construction  of  the  dam- 
or  additions  thereto,  ^vith  a  minimum  of  7-|-  cents  per 
yard.  » 
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Iir  the  latter  case,  sales  and  leases  of  county  land  are  sub- 
ject to  the  easements  ;and  rights-of-yj'ay •    The  commissicners 
also  ir.ay  use  monies  in  the  general  fund  to  purchase  land., 
easements  and  rights-of-way  to  donate  to  the  federal  govern* 
ment  for  the  above  purposes,     (Ch«  39,  S»L.  1941)    Both  of 
these.  l.avrs  apply  to  tax-deed  and  mortgage-foreclosure  land, 
as.  well  as  to  public-use  property* 

« 

■'The  board  of  county  commissioners  al^o  has  the  poT/er 
to  transfer  county  park  land-  suitable  for  the  creation  of 
storage  reservoirs  to  the,; federal  government  in  considera- 
tion of  the  federal  government's  doing  all  or  part  of  the 
necessary  work  and  supplying  labor  and  material  needed  in 
the  construction  of  such  reservoirs  within  county  parks • 
This  tjcansaction  nay  be  either  by  transfer  of  title  or  by 
grant  of  easement.     (Sec,  12.2412,  S.D.C*  1S39) 

Disposition  of  proceeds  from  sales  and  le  ases There 
are  no  general  provisions  for  the  disposition  of  receipts 
from  sale  or  lease  of  public -use  property,  and  in  the  ab- 
sence of  any  such  provision,  it  may  be  assumed  that  these 
proceeds  would  revert  to  the  general  f ^Jnd  of  the  county  in 
all  cases  not  covered  by  a  specific  law.    Some  of  the 
specific  laws  relating  to  disposition  of  certain  items  of 
public-use  property  contain  definite'  procedures  for  hai^dling 
the  receipts,.    For  example,  proceeds  from  the  sale  of  lots 
within  county  parks  .are  credited  to  the  county  park  fund 
to  retire  any  outstanding  park  bonds  and  if  there  are  no 
b-onds,  the  receipts  are  credited  to  the  county  general 
fund,    (Sec,  12.2411,  S,D,C,  1939)  ^ 

*        •  » 

*•  T  ax-Re  ve  rt  e  d  ..  L  and 


The  l^NS  pV-oyid'ing  for.  the^  adjnini  strati  on  of  tax-deed 
land  are  exceedingly  important,  not  only  because  tax-deed 
land  includes  about  three -fourths  of  the  real  estate  holding 
of  South  Dakota  counties,,  but  also  because  these  laws  specif 
ically  provide  for  the  lease  and  management  of  land  acquired 
in  satisfaction  of  school  fund  loan  mortgages.    Until  1939, 
the  policy  of  the  legislature .  hsd  been  to 'return  tax^eed 
land  to  private  o^mership  and  the  tax  rolls  just  as  rapidly 
as  possible.    Leasing  was  condoned  only  as.  a  temporary  ex- 
pedient pending  sale.    With  the  adoption  of  the  county  land 
administration  and  management  act  in  1939,  this  policy  was 
modified  somewhat  to  permit  each  county  to  adopt  a  long-time 
lease  program  by  withholding  certain  tracts  of  county  land 
from  salc^    The  legislature,  hg(v?'ever,  was  unwilling  to  break 
completely  with  the  past  ar\d-  a  number  of  acts  vrere  adopted 
v.iiich  do  not  specifically  repeal  former  "statutes.  The 
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resulting  conflicts  among  the  various  lavrs  are  responsible  for 
some  uncertainty  as  to  the  administration  of  tax-deed  lands. 

Classification  and  appraisal***  The  1939  county  land  admin- 
istration and  nanagenent  act  allows  the  board  of  county  com- 
missioners to  classify  land  acquired  by  tax  deed  and  foreclosure 
of  school  fund  loan  mortgages  into  2  classes  for  management 
purposes.    Class  one  includes  all  land  vrhich  the  board  feels 
should  be  sold  as  rapidly  as  possible.    Land  in  this  class 
may  be  leased  temporarily  pending  sale.  Class  two  includes  all 
land  which  the  board  believes  should  be  leased  under  long-time 
leases  without  the  land  being  subject  to  sale.    The  classifi- 
cation of  any  tract  roay  be  changed  from  class  one  to  class  two 
at  any  time,  but  the  classification  of  a  tract  may  be  changed 
from  class  two  to  class  one  only  at  5*year  intervals  or  at  the 
temination  of  the  lease  on  such  tract.    If  the  board  does  not 
make  the  classification,  all  land  held  by  that  county  is  con- 
sidered as  class  one.    On  the  other  hand,  the  board  may,  if  it 
wishes,  put  all  of  the  county's  holdings  into  class  two.  Tracts 
acquired  after  the  original  classification  may  be  put  into 
either  class  one  or  class  two,  but  until,  they  are  so  classified, 
these  tracts    are  deemed  to  be  in  class  one. 

Tax-deed  land  in  class  one  may  be  sold  according  to  pro- 
cedures discussed  in  the  follovang  paragraphs,  and  class  one 
land  acquired  by  mortgage  foreclosure  may  be  sold  according  to 
procedures  discussed  in  the  section  ^rhich  deals  with  mortgage 
'lands.    Class  t^.vo  land,  regardless  of  method  of  acquisition, 
may  not  be  sold  unless  it  is  first  reclassified  as  class  one 
land,  which,  as  indicated  above,  cannot  be  done  vrhile  the  land 
is  under  lease  except  at  5-year  intervals*     (Sed.  3,  Ch.  25, 
S.L.  1939) 

Before  any  tract  may  be  offered  for  sale,  it  must  be  ap- 
oraised  bv  the  board  of  county  commissioners  and  no  sale  nay  be 
made  for  less  than  this  appraised  price.  6/    (See.  4,  Ch.  25, 
S.L.  1939)    The  statutes  do  not  provide  aiiy  procedure  nor  stand- 
ards for  the  appraisals.    Apparently,  county  boards  can  and  do 
exercise  considerable  freedom  in  settin;^  the  appraisals. 


6/    There  are  Z  very  similar  lavfs  for  the  sale  of  tax-deed  land 
in  class  ones     (1)  1939  county    land  administration  and  man- 
agem.ent  act  (Ch.  25,  S.L.  1939,  as  amended):  and  (2)  Sec. 
57.1124,  S.D.C.  1939.    The  latter  act,  provides  that  the  ^- 

praisals  ehali  be  made  by  the  county  board  of  appraisal,' 
composed  of  the  county  superintendent  of  schools,  treasurer 
and  auditor.     It  is  assumed  that  wherever  there  is  a  con- 
flict betv/een  these  lav;s,  the  county  land  administration 
act,  as  amended,  is  controlling.    Hence,  in  this  report  the 
provisions  of  Sec.  57.1124  are  ignored. 
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Sale  of  tax-^reverted  land."  Sale  of  land  in  class  one  may 
be  initiated  by  the  board  of  county  corm'aissioners  upon  its  o-wn  , 
volition  or  v^henever  it  receives  a  written  petition  requesting 
such  sale  from  the  -governing  body  of  a  municipal  corporation, 
school  board,  board  of  education  or  tor/nship  board.    In  case 
such  a  petition  is  presented,  the  county  board  must  offer  the 
property  for  sale.    Before  any  tract  may  be  sold,  it  must  be 
offered  at  public  auction,  notice  of  which  must  be  published 
once  a  week  for  2  successive  weeks  in  a  legal  newspaper  of  the 
county.    The  notice  must  include  a  description  of  each  tract 
offered  for  sale,  date  of  sale  and  terms.    Notice  for  sale  of 
property  appraised  at  §2  50  or  less  needs  to  be  advertised  only 
once  before  date  of  sale.     (Sec.  4,  Ch.  25,  S.L.  1939,  as 
amended  by  Ch.  37,  Ch.  38,  S.L.  1941  and  Ch.  34,  S.L.  1943) 

The  county  auditor  conducts  the  auction.    He  may  postpone 
any  sale  advertised,  although  if  the  postponement  is  for  more 
than  5  days,  notice  must  be  published  in  the  nev^spaper  in  which 
the  original  sale  notice  v;as  published.    Sale  is  to  the  highest 
bidder  and  may  be  either  for  cash  or  on  terms.     If  the  sale 
price  is  ijlOO  or  less,  terms  must  be  cash  and  if  sale  price  is 
more  than  $100,  at  least  ClOO  or  one-fifth  of  the  sale  price, 
whichever  amount  is  larger,  must  be  paid  in  cash  at  time  of 
sale  and  the  balance,  in  not  to  exceed  20  equal  annual  install- 
ments, as  de'terminod  by  the  county  board,     interest  on  the  de- 
ferred payments  m.ust  be  5  percent,  payable  annually  along  viith 
the  installment  of  principal  on  January  1.    The  purchaser  has 
the  option  of  paying  any  number  of  installments  at  any  install- 
ment paying  date. 

The  purchaser  deposits  v/ith  the  county  treasurer  at  the 
time  of  the  sale  the  amount  of  cash  involved  in  the  transaction. 

.The  county  auditor  reports  the  proceedings  at  the  first  meet- 
ing of  the  board  of  county  commissioners  after  the  sale.  If 
the  bpard  disapproves  the  sale,  the  count^^  treasurer  must  re- 
turn to  the  purchaser  the  amount  of  the  cash  deposit.     If  the 
sale  is  approved  and  the  purchase  price  is  p&id  in  full,  a 
quitclaim  deed,  signed  by  the  chairman  of  the  county  board  and 
attested  by  the  county  auditor,  is  issued  to  the  purchaser.  If 
less  than  the  full  price  is  paid  in  cash,  a  contract  for  deed, 
v/hich  recites  the  terms  of  sale,  aunount  of  doT/n  payment  and 
amount  of  annual  installments  is  issued  to  the  purchaser.  In 
addition  to  the  terns  m.entioned  above,  the  contract  must  include 
the  follovdng  provisions:     (1)  The  county  agrees  to  issue  deed 
to  the  purchaser  upon  completion  of  the  contract j   (2)  the  county 
retains  the  option  to  cancel  the  contract  in  the  event  that  the 
purchaser  fails  to  pay  interest,  principal  installments  or 
taxes  as  they  become  due;  and  (3)  all  pa^onents  and  improvements 

^  made  prior  to  cancelle  tion  of  the  contract  are  to  be  retained  by 
the  county  as  taxes  paid  and  liquida*ced  damages. 
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The  county  may  cancel  a  delinquent  contract  by  either  of 
E  procedures s     (l)  foreclosure  in  an  action  prosecuted  by  the 
state's  attorney  under  proceedings  provided  for  the  strict  fore- 
closure of  real-  estate  contracts:  and  (2)  declaration  of  fore- 
feiture  of  contract  by  serving    notice  upon  the  purchaser  that 
the  contract  will  terminate  30  days  after  service  or  3  months 
after  the  date  the  default  occurred  if  the  3-inonth  period  of 
grace  has  not  expired  prior  to  the  time  of  notice.    In  case 
the  latter  procedure  is  chosen,  the  purchaser  may  reinstate  the 

contract  by  complying  with  the  terms  thereof  and  by  paying 
the  cost  of  service,    (Sec.  4,  Ch»  25,  S.L.  1939,  as  amended 
by  Sec.  1,  Ch.  37,  S.L.  1941) 

Land  not  sold  at  public  auction  after  being  advertised  may 
be  sold  privately    by  the  hoard  of  county  commissioners  at  any 
time  vrithin  1  year  without  readvertising.    The  terms  of  sale 
are  the  same  as  those  outlined  above  for  sales  at  public  auction 
and  the  sales  price  must  not  be  less  than  the  appraised  price 
advertised  for  the  public  auction.     If  the  commissioners  reap- 
praise the  land,  they  must  readvertise  and  offer  it  at  public 
auction  at  the  nev;  appraisal  before  the  land  can  again  become 
subject  to  private  sale.     (Seo.  4,  Ch.  25,  S.L.  1939,  as  amended 
by  Sec.  1,  Ch.  38,  S.L.  1941  and  by  Ch.  34,  S.L.  1943) 

Reconveyance  to  former  owners. •  The  board  of  county  commis- 
sioners is  authorized  to  reconvey  to  the  former  oimer  or  his 
assignees  or  successors,  any  land  held  by  the  county  under  tax 
deed  v/ithout  advertising  and  offering  the  land  at  public  auction. 
The  sales  price  in  such  reconveyance  must  be  paid  in  cash.  This 
price  may  be  vrhatever  caji  be  agreed  upon  by  the  former  ovmer 
and  the  county  board,  except  that  it  may  not  be  less  than  the 
total  amount  of  delinquent  taxes,  interest,  and  costs  repre- 
sented by  the  tax  deed,  plus  any  other  taxes  against  the  land. 
The  reconveyance  must  be  authorized  by  resolution  of  the  county 
board  and  published  alon^;;  with  the  minutes  of  their  meeting. 
The  actual  transfer  is  held  in  abeyance  for  20  days,  the  usual 
period  durinf-;  which  appeals  may  be  taken  from  any  decision  of 
the  county  board,  reconveyance  is  by  quit-claim  deed  v/hich  op- 
erates to  release  the  land  only  from  the  delinquent  taxes  upon 
which  the  sale  price  is  based.     (Sec.  57.1125,  S.D.C.  1939,  as 
amended  by  Ch.  2  92,  S.L.  1943)    In  other  vfords,  the  reconveyance 
sets  aside  the  tax  deed  and  reinstates  any  mortgage  or  other  lien 
against  the  land. 

Special  procedure  for  sale  to  Forest  Service The  board 
of  county  commissioners  is  authorized  to  sell  to  the  United 
States  government  tax-deed  lands,  which  are  valuable  chiefly  for 
forest  purposes  and  which  are  located  v/ithin  5  miles  of  any 
national  forest.    The  sale  is  private  and  at  such  price  and  terms 
as  the  board  deems  advisable.    Before  such  sale,  notice  must  be 


given  as  required  by  the  act  of  Congress  of  Iferch  20,  1922  (42 
U,S*  Stat..  465),  such  notice  being  in  lieu  of  notice  required 
by  state  laws,  l/    Mineral  rights  in  such  lands  must  be  re- 
served by  the  county.    (Sec«  57,1126,  S,D,C,  1939) 

Exchange  with  other  owners The  1939  county  land  adminis- 
tration and  management  act  authorizes  the  board  of  county  com- 
missioners to  exchange  by  transfer  of  title  or  lease  any  scat- 
tered and  isolated  tracts  of  county  land  for  other  public  or 
private  land  of  like  value,  without  the  necessity  of  complying 
with  other  statutes  requiring  advertising,  notice,  appraisement 
and  puolic  auction.    Lands  acquired  by  such  exchange  are  to  be 
treated  in  the  same  manner  as  the  lands  given  vrould  have  been 
handled,    "ihere  the  exchange  results  in  the  county's  acquiring 
land  in  a  different  taxing  district  than  the  land  given  in  ex- 
change, fie  cmiir.ty  board  must  pay  or  adjust  for  any  claim  for 
taxef  whi'--h  the  G8x:,Pg  districts  may  have  against  the  exchanged 
lands,  and  m?7  con^oxomise  the  claim  for  taxes  in  an  agreement 
vdth  the  guvornin^  bodies  of  the  taxing  districts.    All  revenue 
received  from  the  nev/ly-ac quired  land  is  apportioned  as  if  no 
exchr.nge  had  been  made.     (See*  6,  Ch«  25,  S.L.  1939,  as  amended 
by  Sec.  2,  Che  38,  S.L.  1941) 

A  county  also  may  exchr.nge  tax-deed  land  for  land  ov/ned  by 
the  state  or  federal  government  by  following  procedures  described 
previously  in  the  sec-cion  devoted  to  'public«*>use  property. 

Agricultural  and  grazing  leas-es.-  -Class  one  land  (that  is, 
land  acquired  by  tax  deed  or  mortgage  foreclosure  which  is  being 
held  for  immediate  sale)  may  be  leased  according  to  the  general 
lease  law  discussed  previously  in  the  section  devoted  to  public- 
use  property.    Under  this  law,  land  is  leased  to  the  highest 
bidder  at  public  auction,  notice  of  which  is  given  by  publica- 
tion.   Leases  may  be  for  terms  up  to  5  years,  but  any  lease  for 
more  than  the  current  year  is  subject  to  sale  of  the  land. 
Tracts  not  leased  at  the  auction  may  be  leased  privately,  but 
not  for  terms  of  more  than  1  year. 

Class  two  land^  on  the  other  hand,  may  be  leased  according 
to  any  procedure  the  coimty  board  may  wish  to  set  up.  Class 
tv;o  laud  is  not  subject  to  sale  and  it  may  be  leased  on  any 
terms  ahd  f:>r  any  length  of  time  the  board  may  deem  derirable. 
The  principal  requirements,  are  that  the  board  must  reserve  in 
the  lease:     (1)  the  right  to  regulate  and  limit  the  amount  of 
grazing  on  the  land;  (2)  the  right  to  change  the  annual  rentals 
in  aocorddnc<5  v/ith  a  variable  scale  of  rental  charges  based  on 
market  prices,  of  livestock  or  livestooL  products,  iche  number 


7/   The  notice  required  by  the  act  of  March  20,  1922,  is  published 
*^     for  4  successive  vreeks  in  some  nevfspaper  of  general  circu- 
lation in  the  county. 
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and  character  of  the  stock  to  be  grazed,  the  carrying  capacity 
of  the  land  or  any  combination  of  these  factors;   (3)  the  right 
to  terirdnate  the  lease  at  5-year  intervals  by  reclassification 
froin  class  t^vo  to  class  one;  and  (4)  the  right  to  terninate 
the  lease  if  the  lessee  fails  to ' abide ^by  the ■ regulations  as 
to  use  and  protection  of  the  land  or  fails  to  pay  annual  rent- 
als in  advance,     (Sec.  7,  Ch.  25,  S.L.  1939,  as  amended  by 
Sec.  3,  Ch.  38,  S.L.  1941) 

Special  leases  to  grazing  associations .-  Tax-deed  land  may 
be  leased  to  grazing  associations    according  to  the  procedures 
described  previously  in  the  section  on  public-use  property^ 

♦ 

Compensation  for  improvements There  are  2  laivs  which  pro< 
vide  for  compensation  for  miexhausted  mprovements  constructed 
on  county  tax-deed  land  by  tenants.    The  first  of  these  is  a 
part  of  the  1939  county  land  administration  and  management  act. 
It  is  somewhat  general  in  nature  and  covers  buildings,  corrals, 
fences,  vjell  apparatus,  wells,  dams  and  other  xvater  facilities. 
The  lessee  must  secure- the  permission  of  the  board  of  county 
commissioners  to  construct  such  improvements.    Ov.'nership  of  the 
improvements  rests  with  the  lessee,  and  the  county  is  not  to 
become  liable -for  any  materials  furnished  nor  labor  performed 
in  the  construction  of  such  im.provements •    At  the  termination 
of  the  lease,  the  o'mer  of  the  iiaproverients  has  90  days  within 
which  to  remove  all  improvements  v-^hich  are  physically  capable 
of  being  moved.     If  not  m.oved  or  sold  to  the  subsequent  lessee 
or  purchaser  of  the  ?and  -.dthin  this  period  of  grace,  the  im- 
provements become  the  property  of  the  county.    The  subsequent 
lessee  or  purchaser  of  the  Ian  a  must  pay  the  ovrner  of  iz-nmovable 
improvements  a  rersonable  price  before  he  can  receive  a  deed, 
lease  or  contract  from  the  board  of  county  commissioners.  If 
the  parties  concerned  cahnot  agree  as  tc  the  value  of  these 
nonremovable  iraprovements ,  the  board  of  county  commissioners 
appoints  an  appraisal  board  composed  of  3  disinterested  persons 
The  former  lessee  and  the  subsequent  lessee  or  purchaser  must 
accept  the  appraisal  of  this  board  as  the  basis  for  the  com- 
pensation".    (Sec.  9,  Ch.  25,  S.L.  1939) 

The  second  law  vrhich  provides  for  corapensation  for  im- 
provements constructed  cn  county  tax-deed  land  is  the  one  de- 
scribed previously  in  the  section  on  public-use  property. 
This  act,  it  '.'ill  be  remembered,  applies  only  to  dams  and 
reservoii'St     Undoubtedly,  this  act  applies  to  tax-deed  land  in 
class  one,  but  there  is  some  questior,  whether  it  applies  to 
land  in  class  two*.    This  is  a  mdnor  point,  hov/ever,  because 
all  tax- deed  .land  is  covered  under  the  much  broader  provisions 
of  the  county  land*  management -act .  .     ..  - 

Leases  for  res idence  purposes There  are  no  specific  pro- 
vis  ionTTo'r  the  lease  of  tax-deed  properties  for  residence 


purposes.    It  is  believed,  hovfever,  that  tax-deed  properties 
nay  be  leased  on  a  month-to-month  basis  as  provided  in  the 
general  lease  lav/  described  previously  for  public-use  prop- 
erty. 

Mining  ajid  drilling  leases*-  The  board  of  county  commis» 
sioners  is  empowered  to  lease  tax- deed  and  mortgage-foreclosure 
land  for  the  development  and  production  of  oil  and  gas»  Such 
leases  may  be  of  such  length    and  such  terms  as  the  board 
deems  best,  provided  that  the  county  shall  receive  a  royalty  of 
12i-  percent  of  the  net  production  of  oil  and  gas.    The  board 
may  cancel  such  leases  for  default  and  may  insert  such  provis- 
ions in  the  lease  as  are  customary  for  the  protection  of  land- 
ovners.    Leases  are  assignable  on  the  part  of  both  the  lessee 
and  the  county.     (Ch»  165,  S.L*  1939)    It  Y/ould  seem  that  in 
the  case  of  drilling  leases  the  county  board  does  not  have  to 
abide  by  the  general  lease  provisions  for  published  notice  oxid 
public  auction.    The  county  board  is  also  empov/ered  to  enter 
into  agreements  with  other  lando"iYners  to  pool  acreage  for  unit 
operations,  and  to  apportion  the  oil  and  gas  royalties  on  an 
acreage  or  other  equitable  basis.     (Ch.  164,  S.L.  1939) 

It  is  not  knovm  v/hether  counties  are  authorized  to  issue 
prospecting  permits  and  mining  leases  on  their  lands* 

Easements  and  right s*'^f -way.-  The  board  of  county  commis- 
sioners is  empoivered  to  grant  easements  and  rights-of-way  over 
county  tax-deed  land  for  water  conservation  projects,  public 
parks,  irrigation  projects  and  power  projects.    These  laws  are 
described  in  the  section  devoted  to  public-use  property. 

The  board  of  county  commissioners  may  either  donate  or 
sell  tax-deed  land  to  the  state  for  highway  purposes  without 
complying  with  the  provisions  of  Ch.  2  5,  S.L.  1939,  as  amended 
for  appraisement  and  public  sale.    The  conveyance  may  be  made 
either  by  quit-claim  deed  or  by  easement  granted  to  the  state. 
The  county  board  may  also  dedicate  tax-deed  land  for  highway 
purposes  by  filing  a  plat  and  dedication  which  describes  the 
bounds  of  the  right-of-way.    All  conveyances,  easements  or 
dedications  are  executed  in  the  name  of  the  county  by  the 
chainnan  of  the  county  board  and  attested  by  the  county  audi- 
tor, and  must  contain  a  provision  that  when  the  property  ceases 
to  be  used  for  highway  purposes  for  a  period  of  2  years,  it 
reverts  to  the  county.    Any  conveyance  of  the  property  or  re- 
demption from  tax  deed  subsequent  to  the  dedication  or  ostab- 
lishraent  of  the  right-of-way  must  be  made  subject  to  the  in- 
terest acquired  by  the  state.     (Ch.  40,  S.L.  1943) 

Use  of  tax-reverted  land  for  public  purposes .-  The  only 
South  Dakota  statute  authorizing  the  board  of  county  commis- 
sioners to  donate  or  dedicate  tax-deed  land  for  public  uses  is 
the  one  described  above  for  highv/ay  purposes. 


Disposition  of  proceeds  from  sales  and  leases The  pro* 
ceeds  from  the  sale  of  a  tract  of  tax-deed  land,  after  first 
deducting  the  expenses  of  taking  tax  deed  and  of  conducting 
the  sale,  are  prorated  to  all  funds  of  all  taxing  jurisdictions 
according  to  the  tax  levies  in  the  year  for  v/hich  the  tax 
certificate  was  is  sued  •    The  county  treasurer,  hov/over,  may 
select  any  other  year  for  v/hich  the  tract  was  delinquent  as  a 
basis  for  this  proration  if  he  feels  that  this  vA^uld  give  a 
more  -equitable  distribution;     (Soc«  4,  Ch»  25,  S*L«  1S39,  as 
amended  by  Ch.  37,  S.L.  1941)  ' 

In  case  the  county  sells  a  right-of-\my  to  the  state  by 
quit-claim  deed  or  easement  grant,  the  county  auditor  determines 
the  proportionate  share  of  the  delinquent  tax  lien  of  the  entire 
tract  v/hich  would  be  appropriate  for  the  portion  of  the  tract 
in  the  right-of-way.    If  the  proceeds  from  'sale  exceed  this 
amount,  each  taxing  district  receives  the  amount  it  would  have 
received  had  the  right-of-way  tract  been  redeemed  under  the 
partial  redemption  provisions  of  the  tax-deed  lav;s,  and  the 
balance  is  credited  to  the  county  general  fund.    If  the  pro- 
ceeds are  lesc  than  the  tax  lien,  they  are  prorated  among  the 
taxing  districts  according  to  the  interest  of  each  in  the  tax 
lien.     (Ch.  40,  S.L.  1943) 

Lease  receipts  are  apportioned  to  the  various  funds  of 
the  taxing  districts  according  to  the  property-tax  rates  for 
the  current  year.    Before  such  apportioni.ient  is  made,  2  de- 
ductions are  made:     (l)  the  expense  of  taking  tax  deed,  and 
(2)  general  administrative  expense  of  tax-deed  Isind,  as  de- 
termined by  the  county  board.     These  deductions  presumably 
are  credited- to  the  county  general  fund.     (Sec.  3,  Ch.  25, 
S.L.  1939) 

Land  Acquired  in  Satisfaction 
of  Mortgages  and  Other  Liens 

Types  of  liens v-  Counties  may  acquire  land  in  satisfaction 
of  3- different  types  of  liens:     (l)  liens  for  public  aid  to 
-poor,  (2)  farm  mortgage  loans  made  from  county  building  funds, 
and  (3)  farm    mortgage  loans  made  from  the  apportionment  of  the 
state  permanent  school  fund  to  each    county.     It  is  not  Icnown 
Vi^hether  very  much  land  has  been  acquired  by  foreclosure  of  liais 
in  the  fii*st  2  categories,  but  nearly  one-fourth  of  the  land 
held  by  3-^unties  in  1938  had  been  acquired  by  foreclosure  of 
school  fu:id  loan  mortgages.  "      "  ' 

•  -  * 

Lienr,  of  the  first  type  are  establ'ished  automatically  v.'hen- 
ever  a  counxy  makes  any  expenditures  for  the  support  or  burial 
of  an  indigent  person,  except  for  mothers*  pensions  and  expenses 
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of  tubercular  patients  in  the  state  sanitarium.    The  lien  at- 
taches to  ail  property  except  that  absolutely  exempt  from 
seizure- and  sale  and  attaches  hot  only  to  the  property  of  the 
recipient  of  the  charity  but  also  to  the  property  of  the  husband 
or  wife.    The  lien  may  be  foreclosed  at  any  time  up  to  15  years 
after  the  last  charity  payment  is  made  to  that  person,  in  the 
saine  manner  as  other  liens  arQ  foreclosed.    2eal  estate  ac- 
quired by  such  foreclosure  is  subject  to  the  same  leasing  and 
sale  provisions  as  land  acquire,d  by  foreclosure  of  permanent 
school  fund  loan  mortgages.     (Sec.  39.1701  to  39.1708,  S.D.C. 
1939*,  as  aniended  by  Ch.  148,  S.L.  1959  and  Ch.  164,  S.L*  1941) 

Liens  o^  the  second  type  arise  from  the  fact  that  a  county 
is  authorized  to  invest  building  funds,  pending  construction 
of  county  buildings,  in  farm  mortgages  up  to  50  percent  of  the 
appraised  v?).lue  of  the  property.     (Sec.  12*2303,  S.D.C.  1939) 
In  case  of  default,  the  board  of  county  commissioners  may  in- 
struct., the  auditor  to  bid  in  real  estate  in  the  name  of  the 
county  at  the . foreclosure  sale.    The  county  board  must  fix  a 
maximum  price  v;hich  the  auditor  my  bid.    The  auditor  attends 
the  sale  and  purchases  the  real  estate  at  the  lovfest  price 
possible  not  exceeding  this  maximum.    The  county  is  authorized 
to  hold  such  real  estate  in  its  ovm  name  and  for  its  own  bene- 
fit.    (Sec.  12.1915,  S.D.C.  1939)  . 

Liens  o.f  the  third  type  arise  from  the  fact  that  the  South 
Dakota  Constitution  requires  the  state  permanent  school  fund, 
v^rhich  originated  primarily  from  sale  -of  state  school  and  endov/- 
mont  lands,  to  be  invested  through  the  counties  rather  than 
by  state  officials  as  is  done  in  other  states.    School  district 
bonds  and  first  mortgage^  on  farm  real  estate  are  given  prior- 
ity in  the  selection  of  investments  for  this  fund.    The  com- 
missioner of  school  and  public  lands  apportions  available  funds 
to  the  various  counties  on  the  basis  of ppulation.    Each  county 
pays  the  state  permanent  school  fund  5  percent  interest  on  its 
open  account;  '  The  county  is ' supposed  to  keep  its  apportionment 
invested  in  local  government  oonds  and  fani  mortgages.  Farm 
mortgage  loans  are  not  supposed  to  exceed  one-third  of  the  actu- 
al value  of  the  land  to  be  covered  by  the  mortgage  as  determined 
by  an  appraisal,  made  by  the  board  of  county  commissioners. 
Furthermore,  not  more  than  0^,000  may  be  loaned- 1©  any  one  cor- 
poration or  person.     Interest  must  be  at  least  5  percent,  which 
is  the  amount  of  interest  the  county  must  pay  the  state  for 
its  apportioniTient •     If  the. county  charges  more  than  5  percent 
on  the  loans. .it  makes-,  it  m.a    keep  up  to  1  percent  of  the  ex- 
cess interest  received,  the  rest  of  the  excess  reverting  to 
the  state.     (Art.  VIII,  Sec.  11,  S.D.  Const.,  and  Sec.  15.0609 
to  15,0615,  S.D.C.  1939,  as  amended  by  Ch.  55  and  Ch.  56,  S.L. 
1941  and  by  Ch..  52,  S.L.  1943)    It  will  be  seen  that  this  ar- 
rangement mkes  the  county  the  guarantor  of  the  principal  and 
interest  of  monies  loaned  from  the  state  permanent  scliool  fund* 


THhenever  a  default  occurs  in  a  school  fund  loan  which 
vjould  .{;:ive  the  county  the  right  to  foreclose,  the  county 
treasurer  notifies  the  state's  attorney  r/ho  then  proceeds  to 
foreclose  the  mortgage.    If  no  one  else  bids  the  full  amount 
of  the  mortgage  upon  foreclosure  sale,  plus  costs  of  action 
and  sale,  the  state's  attorney  or  the  county  auditor  bids  in 
the  land  in  the  name  of  the  county  and  if  the  land  is  not  re- 
deemed as  provided  by  lavj-,  a  sheriff's  deed  is  made  out  to  the 
coimty.    The  board  of  county  commissioners  may  empov/er  the 
state's  attorney  to  take  a  warranty  deed  from  the  mortgagor  in 
satisfaction  of  the  mortgage,  provided  that  good  title  can  be 
conveyed  by  the  mortgagor.     (See.  15,0616,  S.D.C.  1939,  as 
amended  by  Ch.  57,  S.L.  1941) 

Classification  and  appraisal.-  Lands  acquired  in  satis- 
faction of  mortgages  are  to  be  classified,  in  the  same  manner 
as  tax-deed  lands.    Class  tv/o  land  may  not  be  sold  unless  re- 
classified as  class  one.     (Sec.  1  and  Sec.  2,  Ch.  25,  S,L. 
1939)    Class  one  land  is  sold  by  procedures  very  similar  to 
those  provided  for  tax-deed  land,  although  under  a  different 
statute. 

Before  any  tract  may  b©  offered  for  sale,  it  must  be  ap- 
praised by  the  county  board.    No  sale  may  bo  made  for  less 
than  the  appraised  value. 

Sale  of  mortgage-foreclosure  land.-  All  sales  must  be  at 
public  auction;  there  are  no  provisions  for  private  sales,  as 
is  the  case  v/±th.  tax- deed  land.  '  The"  decision  as  to  v/hether 
foreclosure  land    is  to  be  offered  for  sale  rests  vdth  the 
board- of  county  commissioners.    If  a  petition  signed  by  10 
voters  requests  that  sVich  property  be  offered  for  sale,  the 
county  board  must  consider  the  petition,  but  it  has  the  pov/er 
to  grant  or  deny  the  petition  as  it  sees  fit. 

"The  county  auditor  gives  notice  of  the  public  auction  by 
advertising  in  all  official  newspapers  of  the  county  once  each 
week  for  3  successive- v/eeks.-  The  counter' auditor  may  postpone 
the  sale  by  posting  notice  at  the  place  of  sale,-  but  if  the 
postponement  is  for  more  than  5  days,  notice  must  be  published 
in  a  nev/spaper.     (Sec.  12.2201  to  12.2203,  S.D.C.  1939,  as 
amended  by  Ch.  33;  S-.L*  1943) 

The  auction  is  conducted  by  the  county  auditor.    Sale  is 
to  the  highest  bidder  and  may  bo  for  cash  or  terms.    If  on 
terms,  at  least  20  percent  of  the  purchase  price  must  be  paid 
in  cash  and  the  remainder  in  20  equal  annual  installments,  due 
on  January  1  of  each  year  with  interest  at  the  rate  of  5  per- 
cent payable  annually.    The  purchaser  may  pay  any  number  of 
installments  at  any  payment  date.     (Sec.  12.2204,  S.D.C.  1939) 
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The  purchaser  deposits  with  the  county  treasurer  the  amount 
of  cash  required.    The  county  auditor  reports  the  proceedings 
of  the  sale  to  the  county  board  at  its  next  meeting.  The 
board  has  the  right  to  disapprove  the  sale  if  it  feels  that  the 
purchase  price  is  less  than  the  true  value  of  the  property.  If 
the  sale  is  not  approved,  the  county  treasurer  must  return  the 
deposit  to  the  bidder.    If  the  sale  is    approved  and  the  pur- 
chase price  is  paid  in  cash,  a  quit-claim  deed  is  issued  to 
the  grantee,  signed  by  the  chairman  of  the  board  and  attested 
by  the  auditor.    If  only  part  of  the  purchase  price  is  paid  in 
cash,  a  contract  for  deed,  r/hich  recites  the  terms  of  sale, 
amount  of  cash  paid,  amount  of  a.nnual  installments,  etc.,  is 
droym  up.    The  county  board,  at  its  option,  may  declare  a  sales 
contract  canceled  if  the  purchaser  fails  to  pay  any  interest 
or  principal  as  it  becomes  due  or  to  pay  taxes  and  assessments 
prior  to  delinquency,  and  then  proceed  to  foreclose  the  con- 
tract in  the  manner  provided  by  law  for  foreclosing  executory 
contracts.    In  case  a  contract  is  Qanceled,  the  county  retains 
all  payments  made- prior  to  the  default  as  liquidated  damages. 
(Sec.  12.2204  to  Sec.  12.2206,  S.D.C.  1939) 

Exchange  i/ith  other  ov/ners The  general  exchange  proce- 
dure established  by  the  1939  county  land  management  act,  which 
is  discussed  in  the  section  on  tax-deed  land,  is  applicable 
to  mortgage-foreclosure  land.    It  is  believed  that  the  2  ex- 
change laws  discussed  in  the  section  on  public-use  property 
are  also  applicable  to  mortgage-foreclosure  land. 

Agricultural  and  grazing  leases The  board  of  county  com- 
missioners may  lease  land  acquired  in  satisfaction  of  mortgages 
and  other  liens  under  the  same  laxvs  and  procedures  described 
previously  for  tax-deed  land# 

Special  leases  to  grazing  associations The  procedure  for 
lease  to  grazing  associations,  discussed  in  the  section  on 
public-use  property,  is  applicable  to  mortgage-foreclosure  land. 

Compensation  for  improvements.-  The  legal  provisions  for 
compensation  for  improvements,  described  in  the  section  on 
tax- reverted  land,  are  applicable  to  mortgage-foreclosure  land. 

Leases  for  residence- purpos'es It  is  quite  possible  for 
residence  property  to  be  acquired  through  the  foreclosure  of 
poor  fund  liens.    It  is  not  very  likely  that  many  residence 
properties  v;ould  be  included' among  the  mortgage-foreclosure 
tracts,  because  the  mortgages  v:ere  made  only  on  farm  real  es- 
tate, although  in  some  cases,  such  as  farms  adjacent  to  cities 
or  villages,  it  might  be  desirable  to  lease  the  farmstead  for 
residence  purposes  separately  from  the  rest  of  the  tract.  There 
are    no  specific  provisions  for  residence  leases  on  either  of 
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these  types  of  county  land,  and  it  is  believed  that  the  gen- 
eral lease  lav/,  described  in  the  section  on  public-use  prop** 
orty,  v;ould  apply. 

Mining  and  drilling  leases Tfortgage-forcclosure  land 
may  be  leased  for  oil  and  gas  development  and  production  ac- 
cording to  the  s£ane  procedure  described  previously  for  tax- 
deed  land.    The  statutes,  hov/ever,  do  not  establish  any  pro- 
cedures for  prospecting  perraits  or  mineral  leases. 

Easements  and  rights-of-way.-  T^ie  legal  provisions  for 
easenents,  rights -of -ivay  and  donation  for  various  public  pro- 
jects, described  previously  under  public-use  property,  ap- 
parently are  applicable  to  mortgage-foreclosure  land.  The 
legal  provisions  for  easements  and  rifhts-of -vray  for  highway 
purposes,  described  in  the  section  on  tax-deed  land,  are  not 
applicable  to  iiiortgage-foreclosure  land. 

Disposition  of  proceeds  from  sales  and  leases The 
proceeds  from  the  sale  and  lease  of  lands  acquired  in  satis- 
faction of  liens  as  a  result  of  charity  expenditures  must  be 
credited  to  the  fund  from  v/hich  the  charity  payruents  were 
made.    (Sec.  39.1705,  S.D.C.  1939) 

The  proceeds  from  sale  and  lease  of  lands  acquired  in 
satisfaction  of  mortgages  on  loans  from  the  county  building 
fund  are  credited  to  that  fund.     In  the  event  that  the  build- 
ing fund  has  been  closed  out,  the  proceeds  are  ere  lited  to 
the  county  general  fund.     (Sec,  12.2208,  S.D.C.  1939) 

The  proceeds  from  the  sale  and  lease  of  school  fund  loan 
mortgage  lands,  must  be  applied  on  the  county* s  debt  to  the 
state  permanent  school  fund.    (Sec.  57.0506,  S.D.C.  1939) 

ADiaiaSTRATIOlI  OF  COUiTTY  OBIED  LMD  HI  li7Y0!fING 


Wyoming  counties  do  not  as  a  rule  hold  title  to  very 
much  real  estate  because  tax  delinquency. has  been  a  compara- 
tively minor  problem  in  roost  counties,  and  boards  of  county, 
commissioners  have  been  loath  to  take  title  on.r/hat  few  tracts 
have  become  subject  to  tax  deed.    Furthermore,  'Tyoning  counties 
have  never  been  authorized  to  engage  in  rural  credit  operation. 

Administrative  Organization 


Authority  of  county  board.-  Among  the  general  corporate 
powers  of  a  county  is  the  authority;     (1)  to  purchase  and  hold 


real  and  personal  property  for  the  use  of  the  county  and  land 
sold  for  taxes  as  provided  by  lav;;  (2)  to  sell  or  convey  any 
real  or  personal  property  otmed  by  the  county  and  to  make  any 
order  respecting  such  property  as  may  be  deemed  conducive  to 
the  interests  of  the  county;  and  (3)  to  make  all  contracts  and 
do  all  other  acts  necessary  iil'thje  exercise  of  these  corporate 
powers.     (Sec,  2D-301,  'u«Pw,S.  1931)    A  county  has  the  author* 
ity-to  make  all  contracts  and  to  do  all  other  acts  in  relation 
to- its  property  that  is  necessary  to  the  exercise  of  its  cor- 
porate and  administrative  pov/ers,     (Appel  v.  State,  9  Wyo, 
187,  61        1015)    These  general  corporate  pov/ers  of  a  county 
are  exercised  by  its  board  of 'county/commissioners •  (Sec« 
29-302  and  Sec.  30-605,  IT.K.S.  1931)    The  board  is  empowered 
to  represent  the  county  and  to  manage  the  business  of  the  county 
in  all  cases  T^here  no  other  provision  is  made  by  law.  (Appel 
v»  State,  supra.)     The  general  "powers  of  the  county  board  have 
thus  been  broadened  by  judicial  construction  to  the  point 
v/here  it  appears  likely  that  a  county  board  in  Wyoming  has 
the  latent  authority  to  do  a  number  of  things  which  are  covered 
by  specif  ic- statutes  in  other  statejsi*  .  • 

Administrative  officials.-  The  statutes  specify  very  few 
duties  for  administrative  officials  vdth  respect  to  county 
land.    Sales  of  both  public-use  property  and  tax-deed  land  are 
conducted  by  the  county  board  rather  than  by  the  treasurer  or 
county  clerk.    The  county  clerk  is  required  to  sign  deeds  to 
tax-deed  land  sold  by  the  county,  but  even  in  this  case,  it 
v/ould  seem  that  ho  is  acting  in  his  capacity  as  clerk  of  the 
county  board  rather  than  as  an  independent  administrative  of- 
ficial.   There  are  no  statutory  provisions  for  en^loyment  of 
county  land  agents • 

Public-gge  property 


Sale  of  public-use  property.*  The  authority  to  sell  pub- 
lic-use property  held  by  the  county  rests  entirely  v^ith  the 
board  of  county  commissioners  under  the  general  povmrs  noted 
above.    No  elections  are  necessary  to  authorize  the  board  to 
act.    The  only  sale  procedure  established  by  the  statutes 
pertains  to  old  courthouses  and  Jails  that  are  being  replaced. 
This  seoms  to  be  a  v;orkable  procedure  and  because  of  the 
precedence  established,  it  probably  v/ould  be  v;ell  to  follov;  it 
in  the  sale  of  other  public-use  property.    The  board  of  county 
comr^issioners  publishes  notice  of  the  tiinc,  place  and  conditiona 
of  the  sale  once  a  \7eek  for  4  consecutive  v/eoks  •    The  sale  is 
at  public  auction  and  all.  p.roperty.  goes  to  the  hi^^host  bidder 
for  cash  or  on  such  terms  agreed  upon  by  the  board.    If  the 
sale  is  on  terms,  the  board  has  the  authority  to  determine  the 
amoiint  and  kind  of  security.     (Sec.  29-403,  W.R.S.-1931) 
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Agricultural  and  grazing  leases There  are  no  specific 
statutes  providing  for  lease  of  public-use  property.  The 
board  of  county  coirjnissioners  probably  has  the  authority  to 
lease  under  its  broad  general  powers* 

Disposition  of  prCceeds  from  sales  and  leases.-  In  the  ab- 
sence of  any  specific  statute  on  this  subject,  proceeds  from 
sales  and  leases ' probably  should  be  credited  to  the  county  sink- 
ing fund,  if  there  is  one,  othenvise  to  the  county  general 
fund. 


Tax -Re verted  Land 


"ITyoming  counties  may  acquire  title  to  tax-delinquent 
property  by  either  of  2  procedui-es.    The  first  is  a  strictly 
administrative  procedure  under  vrhich  the  county  treasurer 
issues  a  tax  deed  to  the  co^onty  on  a  tax  certificate  outstand- 
ing at  the  end  of  the  4-year  redemption  period.     The  second  is 
a  judicial  procedure,  under  which  any  tax  certificate  holder 
(county,  city  or  private  purchaser)  Biay  enforce  collection  of 
the  tax  lien  by  a  civil  action  similar  to  the  foreclosure  of 
a  mortgage.    The  lien  holder,  v/hich  presmably  ivould  include 
the  county  if  it  v/ere  the  plaintiff,  may,  bid  at  the  sale  as 
any  other  party. 

Classification  and  Appraisal.-  The  statutes  do  not  con- 
tain any  requirements  for  classification  and  appraisal  of  tax- 
re  verted  land. 

Sale  of  tax- re verted  land.-  After  the  treasurer  ^issues  a 
tax-de'ed  to  the  county,  the  "board  of  counter  coimnissioners 
shall  have  authority  to  dispose  of  said  property  at  private 
sale  and  cause  a  deed  to  be  executed  to  the  purchaser,  and 
signed  by  its  chairman  and  clerk."     (See.  115-2342,  T/.R.S. 
1931,  as  amended  by  Ch.  72,  S.L.  1933)    This  is  the  only 
statutory  provision  v/hich  relates  definitely  to  sale  of  county 
tax-deed  land*    There  are  no  provisions  for  minimum  sale  price 
or  sale  under  purchase  contracts.    Furthermore,  there  are  no 
special  provisions  for  sale  of  tracts  acquired  by  the  county 
at  foreclosure  sale..    Inasm.uch  as  the  general  county  property 
lei^m  give  the  county  board  complete  authority  to  sell  any 
county  property,  the  board  probe.bly  also  has  authority  to 
sell  tax-foreclosure  land. 

Agricultural  and  grazing  leases There  are  no  provisions 
for  the  lease  of  county  lands  acquired  by  tax  deed  or  tax- 
foreclosure  isale  and  for  which  no  sale  can  be  effectuated*  A 
liberal  construction  of  the  statutes  i7hich  list  the  corporate 
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powers  of  the  county  would  allow  the  county  board  to  lease  and 
manage  tax-deed  land  in  a.ny  responsible  manner     ,Ho  Wyoming 
cases,  however,  have  been  found  on  this  matter.    Even  though 
the  con^issioners  may  have  the  power  to  lease  and  manage  tax- 
deed  lands  under  the  general  statutes,  a  specific  authorization 
for  this  v/ould  be  of  considerable  value.    Uncertainty  on  this 
point  is  otie  of  the  reasons  why  counties  have  not  ."takeap^  as 
many  tax  deeds  as  they  <3ould  have  in  the  past. 

Disposition  of  proceeds  from  sales  and  leases,-  The  pro- 
ceeds from  sales  of  each  tract  of  tax-deed  land  are  distributed 
as  followss     (l)  School  districts,  cities,  and  tovms  receive  a 
pro  rata  eunount  according  to  their  interest  in  the  tax  for  the 
year  for  v/hicK  the  property  was  sold;  and  (2)  the  balance,  if 
any,  is  credited  to  the  county  general  fund.    (Sec.  115-2345, 
W.R.S,  1931)    This  is  an  unusual  method  for  handling  the  pro- 
ceeds of  sales,  and  is  based  on  the  theory  that  title  to  the 
land  passes  to  the  county  when  it  bids  in  property  at  the  annual 
tax  sale,  rather  than  v/hen  tax  deed  is  issued.    (Barrett  v. 
.Barrett,  46  Wyo.  84,  23  P.  2d,  867)  Although  taxes  are  assessed 
against  property  on  the  "county  tax  roll,"  that  is,  after  a 
tax  certificate  is  issued,  these  taxes  are  collectible  only 
against  the  original  owner  who  wishes  to  redeem  and  if  the 
land  is  not  redeemed^  the    various  taxing  units  have  no  in- 
terest in  such  taxes. 

Disposition  of  proceeds  from  a  foroclosure  sale  is  as 
follows  J     (l)  payment  of  costs  of  action  and  sale  including 
the  fee  of  the  lien  holder's  attorney,  as  followed  by  the 
jcourt;  (2)  payment  of  all  sums  due  the  lien  holder,  including 
value  of  improvements  placed  upon  the  propertyj  €Lnd  (3)  the 
balance,  if  any,  is  paid  to  the  original  ovjner  and  other 
interested  parties,  provided  that  they  demand  this, payment 
within  2  years  after  the  date  of  the  order  confirming  the  "^ale, 
and  if  this  demand  is    not  made,  the  balance  is  credited  to 
the  county  sinking  fund.     (Ch.  84,  S.L.  1935,  as  amended  by 
Ch»  84.,  S.L.  1957)    Presumably,  the  county,  if  it  were  the 
lien  holder,  would  have  to  reimburse  the  school  district,'  city 
or  tovm  out  of  the  apportionment  that  it  gets  from  the  second 
of  above  apportionments. 

« 

There  are  no  provisions  for  the  disposition  of  rentals 
from  tax-deed  or  tax-foreclosure  lands,  nor  are  there  any 
cases  lA^hich  cover  this  point.    In  the  absence  of  such  pro- 
visions, rentals  probably  would  be  handled  in  the  same  manner 
as  proceeds    from  sales,  that  is,  pro  rata  payment  to  the 
school  districts  and  municipalities  for  their  interest  in  the 
taxes  for  the  year  the  county  acquired  the  tax  certificat.es. 
If  and  when  the  interests  of  these  local  governments  are  satis- 
f.iediby  subsequent  leases  or  sales,  the  county  general  fund 
probably  would  become  the  sole  recipient  of  income  from  the 
property. 
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